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T o the former Editions of the Reports of Lord Ray¬ 
mond the piincipAl ObjeiSiions are, that the Marginal 
ilbftracL arc incomplete, and manj of the Reference^!* in¬ 
applicable: to oftviate the(<- in the pn-lent,* the has 

given a full Marginal Abllrail: of the Points of e\ ery Cafe 
which did not, from its peculiar Shoitiiefs, prccliule the 
Ncccflity of any AbflraiSt; and after examining all the Rc- 
lircnccs to he found in the Maigins of tlic foimcr KdilIon«-i 
and many of thufe contained in the Body of the \Vc»rk, has 
cxpungf^i^fuch as he found int'lcvatu.—in Adiiuion to vvhirh^ 
lie ha'- fl^eciiicJ how alinoft all <*€ thofc winch he has left 
or adilcd apply, he has coinpaicd each Cafe with the dif- 
fcien* Reports of it tf.» be met with in other Hooks, and 
Ifati'U any J^iiticulars in which it \arics fiom them, and 
has ihew’ii wliich of the Points ic})o. ted by Lord RuymnHd 
lh<‘ othci Reports do, and which the', do not <'om]5iehcnd, 
hv placing the Refcrc»ces iv» thvU.i nnrvic.uml'i the 
Nani' of the Cafe, wheie lb<-V cwiiprtliend «iil tpi* P<»nits, 
.tUil wlieie they do not, t«\ piaen.g them under the Points 
they do contain. With R'_iptoi, Iw v.cvl- to tae AIaig«n.d 
Ablhact*^, he tliinks it luctdaiv that in W or?c 

like ♦hi'-, it «s nioic than p-^ habk U'lne of them aie 

-jiareuratc, atid he w^oiiKl th caution tl’e Rt adei .e;.iinll 

»dying implicitly upon iheui, without advtfiiii;*. to, and con- 
fidenng the Cafe to which they jic anne.'ued. ^ *' 


XiNr.’s BfNCt? Wyvtjv.., 
lOtll 17559. 




\u !■ XIM.ANA'riON of fome of the AIlfiRRVIATION 
made ul‘* ui ihe fuUowing 


s c. 


Agi ccd. 

R. 

RuKd. A..'-, 

A< 

1). 

Diclum Aig. 

Aigucudo, 

Adm. 

Admitted* Coni. 

Cmitta. 



A I able of the Names of t/se Cit/es, Sic. 


Turbervjllc Stampe 

Page 264 

I'ukcly f. 'flawkins 

76 

5 cafe 

143 

*T%viJlctQn V. Travers 

• 671 

V. 

V^andcifhrnc t- IChdcn 

384 

VafiHT ‘V. Lddowt s 

719 

Villars Vo Parry a>id Aloor 

1S2. 547 

V inccnt. Vo 

7 It) 

\v. 

W.ido •f', RaktT anci Cole 

130 

Wainfoid v, Haikci 

232 

Walgr.ive v, "I'ailoi 

705 

AValkrr -r*. Biook 

133 

IP'alkc} Vo Frihj ani Iklncb 8o 

Walter t*. Riimbdl 

53 

Walter •**. Stokoc 

71.151 

Waltham r. Spaikcs 

41 

Ward f.Rcndall 

342 

Ward T*. Kveret 

427 

Ward Ginlith 

OG 

Waintr r. Cjreeii 

701 

Wate Biiggs 

35 

Waterman Vo Soper 

'737 

Wateis Vo Glallbp 

357 

Watkins v, Perkins 

224 

Wat(bn Vo Huddleftori 

703 

tVebb V. Hart 

397 

Weekly <v. Wildinan 

405 

Weeks Vo Peach 

679 

Welles T. Needham 

x8o 

Wells Vo Williams 

282 

Weft ‘r*. Weft 

674 

Wentworth r, earl Staffoid 0 b 


White Vo Eldridgc ct ux. 


VVhitgrave *1/. Chancy 

452 

Wicket and Foot Vo Crcmci 439 

Wiggon Vo Branthwait 

473 

Wilkin Vo Mitchell 

348 

Wjlbiaham Doyley 

591. 605 

Williams Vo Grey 

40 

Williams V. Lacy 

227. 475 

Wilkmfon Vo kite lien 

«9 

WihnoieCleik and Howaid 15b 

Wilmot 1. 'Filer, 

671 

Wilfon ‘T'. Bird 

7.2 

WiHbn Vo I.aw 

9 n 

VViiu'dc T. Chclmsrord hundr. 

Wingfield T‘. J'^lFtrys 

/g4 

V/imer v, Loveden * 

26/ 

Wood ‘7’. Drury 

734 

1 Fright V. HardcajlU 

33 3 

VV right W^ilfon 

V 59 

1 Frightfm v. Rtyiur 


JT)kn/Jb Sn Rfjberf', cajr 

225 

Y. 


Yablley r. Doble 

iqo 

Ydid 7’. Fdand 

368 

Yates .-Fcttiplacr 

508 

lathy's raje 

lOD 

Yaxley v. Plainer 

44 

Yelifortm v. Sah/hury 

6i 

Young’s cafe 

725 

Young 7*. Rudd 

60 

York corp. v. Foune 

502 


Z. 

w 

Zouch Thompfon 177 


THE 



jn the ¥ 19 .% r V o i o M t. 


SvMiIv* f. Roberts Page 374 

SahaeLrs chief jttjilce's cafe* 438 

.Saunders v. Hujly 3 i^ 

S^annll v. Edwards ■ ^20 

S Scolc^ 't • Lov/thcr 129 

Selby r. Clarke 677 

Sclvvay r. Holloway 4^ 

Sulk;‘t’. Dai ford 120 

^h:Ac‘^ i\ Seigmoret(i 440 

Shalmer't. Pultcncy 276 

Shap?-ott Mugfcrd 187 

Shaw‘E*. Simpfon 184 

s Sir George^5 cafe 507 

ShAmoulin t. Sands 271 

Sherwood r. Addcrly 734 

Shorter v. fficnil 220 

Silly Dally 331 

sSlabourn Bengo 561 

SLiney v, Slaiicy 694 

•Slay's cajc 80 

Sinallcoinb v. Crofs and Bucking¬ 
ham 251 

Smith 1-. Baker 99 

Sitiuh 7. Blackham 7^4 

Smith't. Trampton 62 

Smith r. Fuller 116 1 

Smith V. Gould 147 I 

Smith V. yohnfon 624 j 

Smith Plafs 508 | 

Smith w Theobald * 192 

Smith -z. I'bvvaitc 91 

Smith I . Vealc 735 

Smith Wallctt • • . 587 

Smith Weftall • 316 

Smithies 7/. Harrifon 727 

Snow r. Fi rob race 6fi 

Soper Diblc . 17s 

South Moulton inliab. cafe 426 
Spark r. Spicer* ' 738 

Sparkes nd. Crofts 

Sparling v. Smith 741 

Spcncely v. Sutton 704 

Spittleficlds T. St. Andrew Holborn 

Stanhll r« Hickes 280 


Staples t. Ileydcn 

Page 707 

Starke «t». Cheefeman * 

538 

Starhey*s cafe 

556 

Stedfnaii Bates 

64 

Stcdmari i*. Lye 

SO* 

Stevens V. Alattheivs 

it6 

Stock CT *1. Serney 

74 * 

V V. Cah.Tt 

231 

Sioudi's iaje 

225 

Sttange v. Reyf.olJs 

119 

Stream «. Seycr 

IIX 

Strode w litt\h 

266 

Siudliolme IMandeli 

279 

Suflex carl t. Temple 

310 

Sutton a’. Moodey 

250 

Swallty V. Baling ton 

176 

T. 


Tafleli and Lee 1, Lewis 

7+3 

Taylor e. Gahttus 

I2X 

Tay lor ‘r. Jones 

312 7+6 

Ttnixcra Diniattr t. Hooper loi 

Theobald -e'. Long 

3+7 

Thomas V. Frcake 

33S 

'I'homce -r-. Lloyd 

336 

Thompfon 7 *. l-,each 

3>3 

Thorne v, Birih 


Thornton v. Aujhn 

188 

Thornton v. Picketing 

39 + 

Thorpe t*. 7 'horpe 

235. 662 

I'iley 7 ». CtSvvlmg 

74 +' 

Tilley V. CW//-'/; 

569 

'Filiiey r. Norris 

553 

'Limping Cozens 

33 

I'ite cpife. Worcefter 

9 + 

Titus V. Perkins 

+7 

Todd i\ Stokes 

44 + 

Tomkin v. Crokcr 

56+ 

Tovey V. Pitcher 

368 

I'regany v. Fletcher 

* 5 + 

Trench 7, Trewin 

ia+ , 

Treverton v. Hickes 

25s 

Trevivian -i'. I’ooker 

+95 

Trufeote V. Carpenter and Man 22^ 


TurbcrvilL* 



ji Table cf the Names of the Cafes 

Rex, &c- -I'. Fittgerald Page 706 Rex, &c. r. Roberts Page^yS. 712 


,•1^ Flint 

442 

. V. Salifbury 

34 * 

Foftc^ 

47s 

Sanchee et al’ 

323 

r. Fowler 586.. 6x8 

Savage et aP 

347 

Fuller 

509 

V, Slaughter 

5*3 

v. Gall 

370 

z\ Speed 

583 

V. Glide 

225 

V. Stone 

63 

V, Goatc 

737 

1/. Symonds 

699 

V. Grey 

144 

V. Toler 

sss 

•E/. Gno,)c 

256 

*E/. Tucker 

I 

v. Harris 440. 

482 

V. Turner 

*43 

*L». Harris and Duke 

267 

v. Wangford inhab. 

395 

•i;,*Jleapes et al’ 

484 

S’. Webb 

737 

Hertford coi p. 

426 

v. Whiting 

.596 

‘i’. Higginfon 

537 

'v, Woodward • 

73 ^ 

•S'. Ingram et aF 

215 

r. Worfeubaii 

705 

*v- Keitc 

138 

*i'. Yaites 

* 5 * 

•t'. Kempe 

49 

Reynolds v. Gray 

222 

«y. Kendal and Koe 

65 

Reyrioldfon v, Blake 

192 

V. Knight and Burton 527 

Richards i. Cornford 

255 . 

V. Kmghtley 

482 

Richards 7’. Hill 

102 

•T'. KnolJy$ - 

10 

Richards 1. Newton 

3 

a*. Lamb 

609 

Ricnards «>. Squib 

726 

Larwood 

29 

Rigdcn V, Hedges 

446 

*r'. Leafon and Edwards 61 

Roberts Price 

702 

V. Lezuin 

261 

Robins •v. Robins 

503 

*1*. Malden corp. 

481 

Rcbinfon v. Bailey 

273 

Marks 

♦702 

Robinibn ‘t*. Godfalve 

*23 

•L. Mile-cnd inhab. 

676 

Rcbinfon v. Sfnith 

132 

V. Morgan 

710 

Rock T, Layton 

589 

•v. Morris ^ 

337 

Roe 1. Gatchoufc 

*45 

V* Newbury 

143 

Rojy V. Hunt 

548 

Newman 

562 

Rook *?.•. Clealand 

53 

< . Orine and Nutt 

486 

Roejiei v. Sawkins 

594 

V. Owen 

160 

Rofewcll *v. Prior 392. 

7*3 

v, Payne 

729 

Rofindale*s cafe 

89 

Penny 

153 

Rode V. Hodges 

2 J 3 

1'. Pheafint 

548 

Rowland Hojckenhulle 

698 

V. Prise 603. 

618 

Rowley V. Rapfon , 

47 

V. Raines 361. 

57* 



V. Repes 

39 * 



V. Rener 

^43 



•u. Rice 

138 

Saintleger i’. Adams 

73 * 

•v, Rippon major, &c. 563 ■ 

Salilbury epife. v. Philips 

535 

Riflipparoch. 394.425 

Samburn v. Belt 

228 



Sa\ illc 



in the F I R « 

Palmer Hpok, Poge 727 

Palmer v. Stavely. , 669 

Paramore v, Johnfon 566 

Parker v. ^ ^ 7 ^ 

Parker *u, Kett 658 

^"patrktfr v. Mellor 217 

Parkhurft v. Fofter 479 

Parrel v. Scrimjhaw 217 

• Parfons v* Gill , 695 

Partridge v. Ball * J 36 

Pajhhy V. Seymour 334 

Pateimjhrw Graham 428 

Pccliy V. Jrfs'rrilon 232 

Pciiro Barret 81 

Pierce V, .Paxton 691 

Pemberton Stanhope 598 

Penoyer fJracc 244 

Penfe V, Prowfc 59 

PetJtSmith 86 

Petrny v. Palgrave 324 

Petre loul i». Heneagc 728 

PettPott 571 

Philips T. Beirv 5 

r jjilip I*. Ill tiioii ip5 

Philips Philips y2X 

P.iyiicj ins colh V. I^evett 472 

Ph) hCLins coll. V. S.iJinon (>80 

PhyliLiiins ciilL v. 'Palhoii* 155 

Phy fkiam i ell. \\ll%jr 472 

Pike \. ptdhn ^ 18} 

Pmk^i.Rudgc './I 

Pinkney I*. HSIl 175 

f'Uinaii I*. IVLuUoy ^ • 7^2 

Pitts V. (jaince and Forefight* 558 
Pjtts V, PoJhampt'm 590 

riitt Hill 2^1 

Poii*.rd Gcrrai J 703 

Pool V. Gwynn 231 

Pooliy^ tafe ^ 512 

Powers V. eook C3 

Prince Moulton 248 

PrOwlor T. Johnfiiii 669 

Prynn v. hdwards 47 

Piillcin V. Denfon 349 

I'nllCn Puil'M'k 346. 718 


T y O L i; M 5. 

Pullen V, Palmer Page 496 

Pvke *v. Crouch . 730 

I R. 


Raines Sir Richard’s calc 

262 

Rawl ins Turner 

7 i& 

Read V. Hudfoii 

610 

R *dding v* Lion 

405 

Rtxlw'ood’ *r^. Coward 

»47 

Rex, &c. V. Abingtlon JVrayor 

559 

Albei toil 

395 

n.\ Andover borough 

a 

710 

Barber-fu I geons 

cuin- 

pany 

584 

‘1*. Beare 

414 

r. Bernard 

94 - 

Birch doil. el aP 

23 

Bithcll 

+7 

IJiadforJ 

366 

V. Biooine 

271 

7, iVoughton inhab. 

426 

- Brow'jie 592. 

609 

‘T-, Burdett 

148 

7 . C'.iiilci inhrtb. ct L 

t cles 


683 

‘ . Chalk.' 

225 

Chandler 545. 

581 

Cheller epifi. 

292 

- . Cole 

4 - 1-5 

Coventiy major. 

See. 


39 » 

V. eSuJin^ 

620 

7 . Craiimer 

721 

«:*. Ciofby 

39 

St’, Clots Ct aP 

711 

V. Dajici 


1. Davilbn 

603 

*1'. Dawes 

722 

«i'. Doi ny 

610 

a*. Doufij 

672 

^.Lly 

35 

v. Fverard 

638 

V. Exeter major, &c. 

223 

'i. Fell 

424* 

• 

Rex 



Table tf the Names of the Cafes 


London v. Hart 14^ 

London civ^r. v. Vanackcr 

496 

London chit. v. ff^ood 

\ * f 

501 

Luddington v. Kinie 

.i03 

Lwgg v. Godwin 

393 

Lugg V. Lugg 

44J 

Lungiuorthy v. Hochmre , 

44 + 

Liitfcomb V. Porter 

189 

M. 

w 


Machin v. Molton 45 ^’ 

53 + 

Miicclesfeld earl's cufs 

16 

Mack'ire th Vo Pollard 

80 

Malden corpiratc ifr 386. 481 

Marks V. Alarriott 

114 

Alai tin V. Cronipe 

340 

Alafon V. Cutterfon 

4 

Maforj V. Keeling 

606 

Mafon V. White ct al' 

485 

Mafters V. Butcher 

740 

Maflers v. Lewis 

56 

Matthews Erbo 

3+9 

Afaw V. Harding 

573 

May V. King 

680. 

AlaynAl w Saltmarjh 

494 

Muycuck V. Farmer 

117 

Alead V. Death tt aP 

7 - 1 - 

Mcdena v. Kilder 

39" 

Medina V Stoughton 

59 } 

Meggott r. Mills 

.iho 

R'lel'Aood V. Ltach 

Z ' 

Mendez V. Carreroon 

7+2 

Aleinton v. Briggs 

V) 

Ml I lei 7'. 'riults 

32 V 

Ml Inti 't/. Pent 

7 *.o 

MitchelTs cnTc 

348 

A'litchcll a. iiiori'/htori 

t 73 

Mitchell a Matris 

671 

Alohun lord v. Arthur 

6.36 

Mois V. Bruercton * 

553 

Montgomery lord^5 caji 

61 

Montjoy lord V. lordBellafis^ &c. 

16 

Moof T). Parker 

37 

A^oor Rifdill 

2+3 


Moor V. Watts 

Page 61^ 

Morris Gelder 

3*7 

Mofely V. Coldwcll 

■ 430 

Mofely V. Warburton 

265 

Mutford V. Walcot 

57 ^ 

N, 

Nailer’s cafe, 

096 

Naih V. Heminirs 

4 

Helfon V. Haiv/cins 

+23 

NelFon v. Finch 

382 

Ncvili V. Packman 

121 

Newdign^p V. Davy 

742 

Newton V. Roalmd 

533 

Heu'ton V. 'Tngge 

287 

Nicolas V. Killigrew 

436 

Niibolls y. Shepherd 

64 

Nicholfon v. Sedgwick 

180 

AWl V. U'^ells 

262 

Norman’s cafe 

736 

Nortlicott V. LIndcrhill 

388 

Norton V. Jiiiggs 

242 

Nottingham v. Jennings 

568 

Nurfe V. Frainpiou 

28 

0. 

Odes I'.Clcik 

'i 97 

Oi(J( roon V, Pitkcriii' 

96 

Oldj.dd' s LOje 

603 

Oli^'er V. fliinnin''*^ 

691 

Oliver V. ri'oma^t 

2 

Orby z;.^flai-.s 

4 ^ 

C)iborn v. Poole 

236 

Ofmer v. Sheafe 

64 

Ofw.dd V. Everard 

637 

Ovell V, Imngclen 

239 

C)wen V. Butler 

345 

Owen Saunders 

*58 

p. 

Pain V. Partridge 

493 

Palmer v. Branch 

103 


Pj! 



in the Y IK i' 

r Volume. 



^Jook V. Moreton 

Page 397 

K^nl V. Brtggi 

Page 331 

HoqI V- Bell 

- ,172 

Kent V. Wright * • 


73 » 

Hooper v. Hurjl 

612 

King V. T^uck • 


47 

Jlopkins V. Geery 

. 744 

1 Kingfton Bowfey parlfli u. Beddings 

Hopkins V. Squib 

•" 702 

ham 


5*3 

Hohkin Hug^et^s cafe 

*43 

Kingfton v. Grey 


745 

Horne v. Hunter 

674 

King^s Langley parlfh t/. 

St. Peters 

Hq^ne v. King 

644 


481 

Horne V. Lewi n . 

639 

Kmfey v. Hayward 


43a 

Horton v. Coggs 

181 

Kirkham Wlfelcy 


27 

Hoi'ton V. Hundred of Edmonton 62 

Kirne v. Smith et aP 


74 * 

Ilughei V. Vtfeount Hereford 441 

Knight V. Cole 


236 

Mulbert v. Watts 

112 

Knight V, Mayor of WclU 


Iliint V. Lawfon 

347 




Iluflcy V. Jacob 

87 

L. 



Hyleing ^/.JMaftings 

389 




• 


Lacy s/r Kinafton 


688 

J* 


Lacy V. Williams 

227. 

475 


Lake V. Billers ct aP 


733 

• Jackfon v, Pigott 

364 

Lambert v. Aeretrce 


223 

fames V. Fowkes 

89 

Lambert v. Cook 


23' 

femmot w Bagus 

599 

Lambert v. Oakes 

' 

443 

Jenkins v. I'uraer 

109 

Lambert Ve Thornton 


9 ' 

feiv V. Btfggs 

• 33 * 

• Lampton Collingwood 



Ingram v. Bernard 

636 

Lancafhire v. Killingworth 

686 

Ingram v. Foote 

708 

Lane v. Cotton 


646 

Johnfon v, Bewick 

711 

Langford v. JVchber 


332 

Johnfon^. Long 

370 

I^angton v. Wallis 


399 

Johnfon v* Oldham 

609 

Lawrence Dodw^ell 


438 

JoIlifFc V- Langfton 

342 

Lawfon V. Story 


*4 

Joiics V, Axpn 

119 

Tyawton Ward 


75 

• Jones V. Budccncr 

90- *35 

Lee V. Bracc^ 


101 

Jones V. Hart 

• • 738 

Lee's cafe 


211 

Jones V. Moricy 

* 287 

Losgh lord*s cafe 


67 j 

Jones V. Stone 

578 

Leighton v. I'hced 


7C7 

foy lady *5 cafe 

148 

Lely V. Green «, 


708 

Ivcfon V* Moore 

486 

Leving Ve, Calverly 

339- 

&95 


% 

Levlnz -y. Randolph 


59 + 


• 

' Leev/ard et ux. v- Bafely 


b2 

* . ■ * 

" Llewellyn v. Pincock 


23 i 

Kempe v. Andreivs 

340 

Littlewood Ve Smith 


*8*. 

Kempe v. Crewes 

167 

Lockey v. Darby 


108 

iCenipfter v. Deacon 

76 

4 

Loggin V, com. Orrery 

133 

7 - 


hondQfi 



A Table of the Names of the Cafes 


Fetter V, Beal Pa^e 339-^2 
Finch V, Ranow me 

Fiihcr V, Wigg • 622 

Fletcher v. Ingram 69 

Foiiticroy v. Aylmer 239 

Porel V. Bennett 415 

Foreland v, Hornigold ' 715 

Fcfter V. Hexham 427. 475 

Fox V, Wilbraham 668 

Framework-knitters v. Green 113 

Freeman Vn Bernard 247 

Freeman v, Blewctt 632 

Frekc V. Thomas 667 

Frith V. Torin 738 

G. 

Garbrand v. Allen 224 

Garret v, Johnfon 576 

Gavjen v. Surby 117 

Gelder v. Pratt 230 

George v. Burr 193 

Geliy V. C 3 eve 147 

Gerard v* Ornald 4^05 

Gcrrard lord v, lady Gcrrard 72 
Gibbon^ ^ cafe 66 

Gibbons v. Pepper 38 

Gidley^;. Williams 634 

Gllborn V. Rack 590 

V. Hartis 254 

Glenham v. Hanby 739 

Gilders cafe 2^ 

Goodright v. Cornifli 3 

Goring V. Evelin 734 

Grcc V, Rolle and Newell 716 

Green v. Pope 125 

Green v. Watts 274 

Grey*s cafe 144 

Groenvelt doctor’s calc 213 

Groenvelt v. Burweil et aP 213. 

252- 454 

Grofwick V. L&wtbjly 577 

Guilliam v. Hardy 216 


H. 

• 

t 

Hkins V. Jeffell 

Pagf 68 

Hallet^. Birt 

21? 

HamfKerton Clayton 


Hammond v. lord jermyn 189 

Hammond v. Howell 

470 

Hampton v, Lammas 

:>zs 

Hanfon v. Helvyell 

4 

Harcourt v. Fo'^f 

161 

Harman v. Owden 

620 

Harper v, Davy 

510 

Harrises cafe 

482. 490 

Harnfon v. Britton 

-33 

Harrifon v. Cage 

386 

Hartford v. Jones 

393 - 588 

Hartop V. Holt 

97 

Harvey v. Williams 

496 

Hallead Seaile 

728 

Hatcher-z;. Fineux 

r 

0 

S 

Hatter v. Alh 

84 

Hawkins v. Cardy 

360 

H'wlliaid V. Jennings 

5 ^S 

Hcjyng V, Jennings 


IJeicford earl v. Syly 

211 

Herbert v> Walters 

59 

Hermitage t;. Tompkins 

729 

Hicks V* Downing 

99 

Hicks v. Woodfoii 

»37 

Higgen V. MartitL 

230 

Htlls V. Qerk 

188 

Hill V. Dade 

107, 

Hill V. Vai'x 

358 

Hilliard v, Cox 

562 

Hilliard v, jeffrefon 

212 

Hockley v. Lamb 645* 726. 731 

Hodges V, Steward 

181 

Hodgkinfon v. Star 

187 

Hodfon V, Trodgin • 

309 

Hoe,v. Nathrop 

^54 

Holdin V. Sutton 

698 

Holdrotd V. Liddel 

241 

Holland's cafe 

239 

Hook V. Hawkins 

104 

Hoolc 




in thr F I R s l 

r ^ 0 I. IT M H, 


C\ifrXvot th V. AJe} / /wiiw 

*■ 47 

Ddttly V, Laven 

i/d 

Clwyincey v. Wjndc 

• 


JL)art •:). HaU • . 


Chipcfly'''. 


<^71 

*l)dt nyn w covl 


Chtlfea i-Luii Ih 

127 

St Djv\dW)ilh<*p i'. Lucy ^47. 


^Chi;|Ulc w. ‘’'iuf.'l 


- 74 ‘' 

Daw’s crir 3 

5 ji 

i^W'.lil -r;. and 

r^acnii 


iiawl 7^ Howard 

120 

Ciupco^r I'. J * ’vv 


Ml 

D^u.its V. Hull 

194 

Cl/ / 1 . r 1) '^1 ijtj’vc 



Dlii)' Ducjir M iz.i*ir.3 

H 7 

Ci.n . ‘‘i'*!] 


4^0 

DeiVMUouoIi v, ivcluv 
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T o the former Editions of the Reports of Lord Ray¬ 
mond the piincipAl ObjeiSiions are, that the Marginal 
ilbftracL arc incomplete, and manj of the Reference^!* in¬ 
applicable: to oftviate the(<- in the pn-lent,* the has 

given a full Marginal Abllrail: of the Points of e\ ery Cafe 
which did not, from its peculiar Shoitiiefs, prccliule the 
Ncccflity of any AbflraiSt; and after examining all the Rc- 
lircnccs to he found in the Maigins of tlic foimcr KdilIon«-i 
and many of thufe contained in the Body of the \Vc»rk, has 
cxpungf^i^fuch as he found int'lcvatu.—in Adiiuion to vvhirh^ 
lie ha'- fl^eciiicJ how alinoft all <*€ thofc winch he has left 
or adilcd apply, he has coinpaicd each Cafe with the dif- 
fcien* Reports of it tf.» be met with in other Hooks, and 
Ifati'U any J^iiticulars in which it \arics fiom them, and 
has ihew’ii wliich of the Points ic})o. ted by Lord RuymnHd 
lh<‘ othci Reports do, and which the', do not <'om]5iehcnd, 
hv placing the Refcrc»ces iv» thvU.i nnrvic.uml'i the 
Nani' of the Cafe, wheie lb<-V cwiiprtliend «iil tpi* P<»nits, 
.tUil wlieie they do not, t«\ piaen.g them under the Points 
they do contain. With R'_iptoi, Iw v.cvl- to tae AIaig«n.d 
Ablhact*^, he tliinks it luctdaiv that in W or?c 

like ♦hi'-, it «s nioic than p-^ habk U'lne of them aie 

-jiareuratc, atid he w^oiiKl th caution tl’e Rt adei .e;.iinll 

»dying implicitly upon iheui, without advtfiiii;*. to, and con- 
fidenng the Cafe to which they jic anne.'ued. ^ *' 


XiNr.’s BfNCt? Wyvtjv.., 
lOtll 17559. 




\u !■ XIM.ANA'riON of fome of the AIlfiRRVIATION 
made ul‘* ui ihe fuUowing 


s c. 


Agi ccd. 

R. 

RuKd. A..'-, 

A< 

1). 

Diclum Aig. 

Aigucudo, 

Adm. 

Admitted* Coni. 

Cmitta. 



T II E 


‘ Principal Officers of the Law, 

X • - ^ 


Piijch, 6 mil. Aiar. 1694 . 


0//L*Joh!i Sfymci^ lord kcffer uf tht* ^rrat feal oj 

^ EnglanJ, Jo ireaUd about Eaftcr "I'crm, 1693, hang then 
lUtonhy gem 7 ai 

John Trcvci knight^ mujlt r of the ) olU^ cyeateJJt when 
Sir John Somers made lordkcejir, 

K 

tSVr John Holt kmghty chief jujlice. 

Sir William Gregory 

Sir Giles Eyre knight^ . 1 

Sir Samuel Eyre ^7 mVA/, made f /?• ra ir • n / 
njujiice of the Lfs Llh thn ^ W 

^jacationin iJiV WilliamDolbcn’s I 

?oom^ who died lajl Urm. J 

Sir George Triihy kmghfj Chirf "Jujha, 

Sir Edwacd Neville /nighty 1 

Sir Juliii Powell J Jujlucs cf^hi Common Pleats 

Sir 'Fbomas Rokeby kmghty } 

% 

Charles Moiitagte’^.v/V.', Chrnullor of the Exchequer. 

m 

Sir Robert Atkiiis> knight ef tic Bathy Chif Baron. 

Sn Nicholas Eechincic,^;dfg'/;r, s 

Str John 'I'urLOn knighty C Burchs of the Exchequer. 

Sir John Powell knighty . J 

^u' P2d\vard Ward knighty Attorney-^general. 

So J'homa'^ ^’r..vo^ SdUitsr-giUcrol. 


Sir 



Tlie Principal Officefc ef the Law* ‘ 


^‘iV.Ambroie Philips knlghty 
S*ir William Wogan knightj 
Sir Nathaniel Bond knighiy 
Sir John Trenchard knighiy 
Sir George Hutchins knight^ 
Sir Henry Gould knighty 


I 


King^s firjeanU* 


Sir AVilliam Williams knight and 
hart. 

Sir Williani Whitlock hiighty 
Sir Nathinicl Powell hiight ami 
hart, 

John Conyers efquhcy 

-- Cow per cfqttirey 

William Aglionby ejquirt\ 

FJward Clerk efqutrcy 
William F^rra; efqmrty } 


King^s Csu 7* C L 


Term 




.S’//- John VTok, Kill. Chief yitpc% 
Sir William Grcgv)ry, K/it.'j 
Sir Giles Kyre, K/il. >yiijliccs. 

Sir Samuel I'iyrc, Knt. J 


Ii*r Ml 4 

r I / . 


»l .lie t 

/ri S C' 


*Rex & TT/y] Tiiclvcr. 

Tyr: g in a l d f i: a k h r brnu.-i i ^ v..-!: 

xV error lo reverfe Ins .ittiindcr (t I i li irMC.n,“’ ‘ 

1 I • . • i. , ' \iH i\ :i..u 1 .r 

b'torL* rh.' jiil :lvs oI d'I very I'l o i/itru'c .ri^ ^ , , ,, 

^.1 2 “/ n. 2. f«)r haviii;.if ’u e’l n) »'k r !k 1 *k>;i of the duke oi gi .iiet’»'^ 

Moiinvuti^. 'riie coonlt I for // /»/ ' .i n d Lveral ^ 

oi the rceuni, but .ill wen ovr-ndi.l «, '"t f'lu*.’’VJV 

I'l 1 I 7 . ’ ' ► ji t an.* -yl ■’. 

I uat tn<* I ,///i' t. *v ’n* oiintted in ',Lt v. 

th^.nuliid intiii ; the oth»r, Th tin. mioi l', / # * e'w/». ;y//;i /^tz Mim 

dfiipufifi::r\\ci: oiDitied in ihe Jud.'nent. 'l his r.Je as 
oILv*;i ai^ninl hcuunf.’l, .is well t-u the kni;: as l('r 7'jr///t» ; ^ 

Hill this TM III 'he jun.^cs ;^.ive irci o^unioi^//;/,'////', th.it ' \ r .. 
the .irtai'itlei oa.Jit to be ie\ti*' d. Ai*'! the it.non of iluir ' m .t mu m 
•ei'oluMOii (wherein tbey are aU a,nt«i) as, 1 tln-it ( 0 
alL\u;iance is ‘he nuUiial boiui b.Mw.tii the kin;^ a:ul hiS fub-j*i j. i>\ , j, * 
jeclsj by vdiicb the liihjeiU nu-e duty to iIk kin^, j^'*'> 

j^.the king protetliori to he hilijn'ls; anJ (/A ^rcalhn is* j ^ ‘ 
the bleach ami viol.itioii oi that duty ol .illeLV nice wlvt h 
tke fuhjetl owes to the If (heie is no alLt^iam % there i j 

can be^ i^o treafon. Wl)^r<f the king lio-. lut owe proiec-- 25 h 

. non to^he cnnnnal, nor the (friunnal aliegunce to the j 

‘the criminal.Oannot be a traitor (a). l‘or this real'wii 
* alien enemy cannot be nuiulci-i oUtrejfon, but lliall be tried ampu n a 
and executed by martial law. 15 7 /^//. 7. Pi’t k^jt //"//r* m-effirj pan of 
. i.a*!,cafe. n Rep. 6 . 1 ,. C./Ws calc. (oV^ut an alien 
lriciid> who abides ^n the kingdom, owes allegiance to the ^ 

. 442. 4 

Mod. 162. Carih. ^17. It UoniiTtcd x Iriil. 110 7H Co Hrt. 4^2, 423^ 

f./jCo Lit^ IH). a. (/*)*Fotl. 183. 4 Ih Com. (.) 3 Infr. 11. 

Hjtr J45. a. I H, I* C c lo. p 59 I ILivyk. t. 17. 1. 6 5 Mac. Ahr. 109 i Cr. 

I.m j 29. .1. Hil). 171 \))Li in, A aud 111 iiiaiuiiio. i II. P. C t 10 p 59 
I Hawk. c. 17 1 5. 1 bl. Co.u. 370. Poll. 185.1, .i Muc. Abr, 109 

VoL. 1 . B king, 





jc ] >1, ami z 
J 1 1 w k. i 
1 '4 to 1 


2 ' Term. Pafeh. 6 Will & Mar. 

• • Vwgt and therefore he may commit treafon; and if he does, - 
his milic^mcnt fliail be co»/n{ igci’ntiae fuae dehitum, Ihe 
cafe of ^tepl om Fir ram dt Gama ami Ematiml Lewis Ttrioio, 

1 6 . fi, Ctdvin^s cafe. A furt on in the cafe of a man 

Imii.iimnfs naturally born a fubjeeff to the king, the iiididmeiu for trea-^ 
caAnot \w mackj fon ought to cohc!u(le As to vh.it was faid by Levinz 
jjoodbyimplNa-and 6V///t/*-ferjcants, that the omifFion of thefe words was 
tidji. 1) .uu fuppiied by the words w///////t’/>3Wn-t////, and 
Pm I other words which follow after, rontrn domiuum re^em-^ 

( u, j.u z(\ ventm nalnvHletn it fuprcftium dominum fuuWy which words (as 
Ti vi.ir ? L’o they faid) necelftrily imidVi that TucXer was a hege fubjeft 
^ to the king, and confcquently that this yeafon was coni- 
mittcil by him tontm U^eaniitie fuae dcbilutn : the court gave 
this anfwer; that indiclments cannot be ni«ale good by im- 
p Ik at ion. St, PI Con i) 6 , a. As to the omillion of the 
words feite/u membra amputeutni in the judgment, julticc 
Samuel Kyre gave his opinion, that tlic .’‘tainder Ciiglit not 
to be revel fed for this re.Ton, becaiife there is«a multitude 
of boidvi v^hich warrant that omillioiK But jullicc Gilet 
Iyte feemed to think, that thefc words ought to be inferted 
in the books, bccaufe tbc conitant pradlicc now warrants 
it; but by rc.ifoii of the nudtitude of, precedents in the 
books, doubted as to the point. Holt chief jutlice wouk\ 
not give any opinion upon this point. But for the other 
Mu) p. c. i 86 leafons the attainder was reverfed. And upon error brought 
in parliament this judgment of reverfal in i?. R* (//) was 
alFirmed jau, 22, 1694-5. 

Note: Holt Ch. J'. declared, Mtrh. 7 Will, in argument 
on the cafe ot the (^) king and Walcoi^ that in this cafe of 
the king ami queen and Tucker^ no notice was taken of the 
omifllon of the worils Jen eta membra amputentur^ neither in 
the king's bench ,nor in parliament; hut that the judgment 
wis reverfed only for the omilhon of the words contra //• 
geuntuie /uae dtbitum in tlie king’s bench, aiuk for the fame 
reafon the judgment wab aflirmed in parliament. 

(fl) By tbi’ majority of ontVoif e onl) I ov. {h) 'J his cafe is reported in Comb 369. 
Carth. 34X 4 Mod 395. ^rlk. 63Z. Holt 680. and 1 z Mud. 95. but in iitmt oi thole books 
liocs thib LircuinlUlicc aj^itax. i 


Act hho. 

C. J87. 


Intr. Pafek. 5 Oliver verf. Thomas. 

ill. & Mar. 

C IJ. Rot. 6ij. 

S. C. 3 lift. 367. more at large. 


ASSUMPS IT for fees due to the plaintiff* ns an 
attorney. The defendant pleaded the ffatutc of limi¬ 
tations. On a demurrer by plaintiff, adjudged a good plea. 


Goodright 



Term. Pafch. 6 Will. 6 c Mar. 


CiO'ulri^ht ver/. Ct)rnifh. 


Tiin. 5 
W’lil. & Mar. 
B. R. Rut. 20. 

S r Ccm'b 2 54 -^7 I A IVJtiJ ? 2 . Ski'in 408 with the ar^n- 

tr,» uf^ <il I iMiMli I 4 M'Jil : '' i.’.fl# r iron ar TMlit. 226. 1 Kq. Am 

•J*i n,*v.l. ,1 |.I. 14 M i7,u |i !«;> t<.thrhi<rVniale 

J'l'aCl'M Fa N r. Spctiul verdicl th.it JfV/o/A ol the body of 

iciCnl nf the J.ifuJs in vJurh, tfr. had ifluf 
Riihiud liH foils, aind devifnl the Kinds to John for 
yrn^, if ho f<^ lonir liivd, (//) remaimh r to the heirs ni.ilc i.MMrhvH unj.r 
*of iho liody (d f<»r default of iiuh ilfne, remainder i'h* i.i'ne wiii, 

to R ihiudxw tail lU.de, um.iiikkT 10 the ii^hr heirs the 
til vil.ir • the tli viiVir dic^h JJm the foil luPiered a < fJ‘V.nioii 
recovery to the ulT* ol himftir lor In-*, .md alter to the de-ofhis ifli.t, the 
friidaiit in fee ihe pi i.nnlf d limcd uiuler Rukard^ "-jz. •WHi.nm dot*, 
ltd.v of the cldelt ion of RfJyrd, And it was adjiid^^ed, 

I. fh.it this liiinraion to the heirs male of John^ was not ^ IXmv Al»r p! 
:iM e\et iitwry advife, but a plain contingent remaindv’r. 2.'* ]“> i»l \ K 

1 hat it vvas^d', bceaufe there was no freehold to fnppoit ‘ 

It, and rhere-\>ie that-ilie remainder over to Rul^nd well **' 

took die'll.* And Judgment uas given for the planuilf. ‘uihdtviic d it 

2 Isl'JHn yO. (Ihtllljflti verl. (.) l..o :1(» trwihnKl 

to ltipj'(»lt It ]-• 

Void a* .1 i«mail'd r S C' lit. aM.i,i2r Ii.mx - U ’ri i "■ ’ d i»« lu ir an i.x^- 

dt\iU [u^ ji l.ni.tid;../ /, ,//// y'lul.i* i it •it.ur dt* S L i it 2 1* Win-i. t6 

Mf ai)fl t’lih liaiiu 42i» Jl, at*., jujII. ,,7. 1 ) an K )iji !■. ’ / ./•.mit z I* Wni'. 
i Will IP and liir' ///•' f 

I ti Noti the uuuk 1'. »hi-.«Itvif* atii'f ! fi'; ir S'l! • I" ] Vhr .p'd ’ ’)iii\ i't / , 1 / nnl z 
P \l ii's 56 “ \pitasi(»ni\ mluii.MM .d* 1 rli'li'd*^ "ii I dcvl« flu htiiu, lvv. 

( 1 ) \ idi .S.*I1 . I ' N«»i‘ .ill ivsoliM I Mj'i. " 11 11 \ t.i tin (lifir- 

iiiii^eini ot tho call, and l<i rhi iuiuf iriuae.n tWin m \ le.i. Sail, j I4 Ahi 12 Mtul 

a.id l imh u/' f.t'nt 

Tntt '1*1 in \ 

Orbv ‘I’lv/.' H'iIls. 


C ii. Hut 7 ^* h 


out SiM’ 
and vii!> 

1 li/ Ni; ’ 


VCf I* 

» «■ 

s 1\ cf 4 Mud. I c ^ 

I T was adjudged in this cafe, Aftih, 5 n\//. O’ /I'fnr. th.it ^ 
if the juilues at the quarter ft Hi on s make an order, by 
Mrtiie of 2 IFtjf Jit. i. 15, for the difehaige of poor pii- ‘ 
foners, which Older is not warranted by the ll.itutCj (.is if 
the priftnier was in execution for more ihan 1*50/.) ainl the- 
fheriff difchargc the prifoncr aceordinuly, he iliall «oi be 
Jiable to an cfeape. /i.v r^''tntc^Y tnn phiif. 

Qii. hecaitje ni that cafe the^a>tnts had m junfdiclion^ and 
the Jtienjf u bound to tale notice at hn ptnl jor *ivhat Juat 
hu prijoner was charged in ex^ ution ? 

Inti Pafth 6. 

Richards vfrj'. Newton. 

S. C. ComI). 29S. Salk. 296. .Skin. 

I N feire fauas agaiidl an executor, upon a judgment 
againit the icllator, he pleaded pkne admnilh avit \ti\c* 

upon a indgmnit had upon fj ttl.1l dcniumr. R. ate C‘n>. I Iiz. stS* and vide Mow 858, 
3 P. Wiii^ 11 7 cunt. oa. hx. i. 9. p. 138 Bd. 1763. 

B 2 rally, 


«/• 

to 
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Intr. Ti ill. 4 
Will. ^ M.ir. 
C B. Rut. 
1470- 

R. acc Cro. 
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rally. The plaintiff demurs fpeciaily, becaufe the defendant 
hath not (hewn how he hath adminiffred. And it was aci. 
judged not to be a good plea. Alici. 6 Will tsT Mar. Ex 
rtlnfioni m^ri place'. * « 

How it would have been upon a general demurrer,-^ 
or if iffuc had been joined thereon ? 

N'jte ; irt 4 Mod, 296. ihts uer^ cafe isJftited to have been 
on a general demurrtt ^ and the court are made to determine in 
favour of the plea. * 


Hanfbn verf. Helhvell. 


I N (rcfpafs the writ was, ^lare bona et catalla f a cepit ; 
and the count was of a cow. Not guilty pleaded, and 
i verdid for the plaintiff. Judgment was arrefted, Muh. 

1., ‘ 5 mil. Mar. &KHob. - u - r^..- 

42. 7 B.d. 4. 31, Keihv. 

place. 


37 * 

35 - 


N. E. 68 . 20 Hen. 6 . 

211 . L Ex relatione n^ri 

r. 


Intt Till ^ 
Will A Mai, 
C. B. Rot 
1700. 

Oll'cii K irjiifft 
dcta’Il lor Ills 

R ae 
& viik 


Mafon verf. Cutterfon. 

I N trefpnfs and falfe imprifonment the defendant juftified 
under an arreft by yirtiie of a warrant, Isfc. and that Ke 
.lA’ yoS detained the plaintiff until he paid him i s. aiid 41/. for fees! 
4.c>il.;c3 And judgment this term, was given for the plaintiff, be- 

__..1_j __ij _^ j_1 • r_ i 


caufc the defendant could not detain for his fees. 
fione nil i place. 


Ex rela* 


Cni'it Will take 
oi rhi end 

tii .1 1 tiiiity 
tiriii. R uii. 
poll I7. and 


I 


vuk 
Bui ’ 




6 Will. 
Mar. 


Ball verf. Rowe. C B. 

N debt for rent. The defendant pleaded an eviflion by 
_ clegi/t And adjudged, Muh. 5 Wiil. to* 

Mar. that the elegit was void, for the court will take notice 
that it was ttjled out of term. Ex relatione niri place. 

‘ Nafh verf Hemmings. 

J N P E B IT AT U S ojfumpfit for fo much money 
pro uno dolto vim pyracei^ Anglice perry. Upon a de¬ 
murrer, adjudged for the plaintiff. Ex relatione mWiplace. 


Term 



Terpi- _Trin. 

6 Will. & Mar! B R. 1694. 

iS’/V'John ChuJ'^ufitce. 

Sir William Gregory 
Sir Giles Evre 
Su Samuel Ii.yrc 



l^liilips vcrj] Bury. 


I,i‘i llil iWill. 
il Rot 


?? C Cn*nl> ''J\< Tlolt7i? 1 Mkuv t So» witli the of tout 1l’, 

4Mm^ i<'fy \ i\ fi’llv Willi Ml' I ii\ 'iivi tipinions of the luJocs, .iiui f> 

*1 d't*'M I'l • 111 till f^an. nt thr calc, hLiiiii 447. whi'h is |)n»- 

1) M\ .K iiiiiH .ui uicitt, SlciiiiiLr luviii}.* htitn cuunA.! <ti the cank inthchoulj 
ul lo'i! 

T he i^aintifF brings an tjeftment agriinfl: the defen-irfhe mernkm 
dant for the rectory houfe of Exeter in (A-oi a loIIckc pre- 

ford^ ami dethres upon a demife to him hy John Paint 
&c. (</) iTpon the general ilViie pleaded the jury find 
^fpecial verdict. They find, that hxcur ccLege in Oxford {to\n appoint- 
the rectors and fcholars of which the rectory houfe in«ilkntf. vnna- 
which, l 2 fi\ appertains) was founded by U‘alter Stapleton ^“ 
bilhop of Elxeter, for a reftor and a certain number ^f by 
fellows: that the rector and fellows are a body politic,i.totk* 
incorporated by letters patent of queen Elizabeth by«>hu.. .oi’iitn- 
the naiftc of reelor atul felhnvs 0/ Exeter ;;; C)xrord, 

tfe, 'Fhcy find divers ftatutrs of the college, i. 'I'hcy 
find one which appoints the bifliop of /l^'c/^r and his fuc-i 'M 
c.’fibrs to be vifitors; but that he ougjit not to vifit *hc‘ 

but once in five years, (unlefs he be requefied l>y'V.!nluit .u 
the recTlor and four of the feven iVnior fellows) and that r!,. lAiii. i... r 
this vifitation ougljt not to continue longer than three d.Tys ; iJlo'c,. iti. ^ - 
they find alfo another fiatute, which enables tl^e vifirnr 1'''’*'^*' 

deprive the reflor, (0 if he obtain the concurrent 
the feven fenior fellows, in cafe the reHor rnifl)eh»c hin^-iuji 
felf.They find anothcB fKuute which enables the rcflor tota v 1> / a 
deprive any of the fellows, fflr incontinenjy, £5*/*. rhe jury •' 

find further, that the defendant Dr. Bury was rciTlor of this 
Exeter college A. D. 1689. i WilL Mai\ That he upon to tliL timo\j]. 


(17) In Skinn and 4 Mod. ubi fupia there u a fpLi.!al pUa and n pluatioif, and the ilTiir 

IS “ ne?ot at not*' 

(A) In Skiiiii uhi fupia, it is ftated that on ihc next vifitation day the* hif'op Ci'ufid the a*?- 
tniniftration of thih oath to beri'giflerod$%vithout which wiicumfiaiict ^h J. (> } Mv isuptL- 
fen^cd to have becn^f opinion that (he adiiiinillration of the oath would not Illume air.ountt d 
to a vifitatonal a<?l; and Mr. J. Gregory ib made to icly 111 Ji me di.gr< t* on that i irrumll irut; 
and Mr. J S. Fyie is flatcd to have Coiifidcred the hc.xring oi the appeal in JVI.iuli i6i/c, as 
a vifitatonal aCt 

(<) Ill Slvinn. and 4 Mod. uhi fiipra, this flatutc i*- fit out in very di^L-cnt totir^; aiid 
Holt C. J. iH made to argue ffkat upon the xxiy words or it tiu vilitor Jiad .in iin<ono.hn.fl 
power of removil; and Mr. J G J'yrc anti Mi. J. Gitgory ao* fland to h^'w tcafi.ioi i p. i 
It; which had the icrv\ ul it huii uncquiViKal, they uonld ret h.i\e iIoik'. 

• the 
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ii- «.i I puli- the i6th of OSIJrt in that, year rtcpriveci Mr. J'jhf Cdnier^ 
11-in.- yf thcfclIoMS, for incontinency: xhAt'Johi Colmer 
' I ’.V'm' Jcred his appeal viHth the bifliop of Extitr vifitor of tho col- 
h. nto'th. icge, who :irter naviiiiir heard r.i.s anprd, lent his cluncel* 
pl.'.i ifl ii lit ]^^r in Untn/: 1690 with him !o the college, to relhir*. hini< 

ap'v ,irs fo ri-j tl^e j-L^clor and the feven fcnior fellows denied to give 

111 .V .‘-' 'c adinitr«ii!CC; they find, that the bilhop oi Exiter illued 

Mviiin h‘S Imitation, for appoint.rg a vifnation the ifith of Jutte fo!- 

4 1 1‘mI. i2y. lo\%iiig, which ciuiinn was ferved upon the defendant,'then 
Ilolr ^02 rettor, by fyiblnr thnf thti hifhop uporf the i6th came to the 
'.0/ where he found the gates of the college ihut againlt 

R .u s.i'j ’i6. hi!)>, io that he could not obtain adniifiiow : that the bifliop 
'S.Iv -1 .10 there ndminillered an oath to IVcbber^ concerning 

iL " the fi.Tvice of the citation. 'I hey find, that upon the 20th 

;.To’ «r, 4 of "ju,\ in the fame year, the h»Miop iff tied another citation, 

( ir u’y o , f^r 'apjV-lnting a vifitation to be held the 24th folloyiing: 

Run tliC) fill 1, i4pf>n the 2i^th ihc biihop held a villtation:. 

\lr ' fufpended five of the feVen kiiior ftl- 

i I TiiMi lows for ci'iitumacy • that upon the 2<ith, witE the confent 
1- :j u ryl) of the then feven Icnior fellows, lie deprived the defendant 
ilirhoukf.t for e4)iUunucy the jury find that Mr. Jo/yff 

^.<ri'’no(ii.ir(.r Mas made, ^ 5 '.. reclor, and entered in the premifes, 

d* u', and demifed to ihc phiintilf for five years, who cn* 


th.IP, 


^‘‘I*' ter. d ; tint the defendant entered upon hinfw^d that the 
.i i. " V , r.,- pla’Mtiif broii|jlit this ejcClmciit. £tjt Juptr iotfUfi /nalcntjm, 

•i.m'iII-’.V r/ ‘ > 

iuil^;nuiit S C*. 

.'Iviiiii JI4. 4 l-y Sil’c .pT TTAlt a(.2* ('alth. Ti'o, ^19. C 

Aftir Lvrial argiimtnis at the bar in this caie, the court 
of king’s bench was divided in opinion, vtz. the three puilne 
jiulgCft, and f/.vn £)7 v, and 6Vi///wr/ juilicch, 

were ot opinion, ;hat this judgment ought to be given for the 
dcii Filanr. //.//chief ]ullicc held, that it ought to 

be* gnen for the plaintilf. 

Till t^ircc juiiges w'ho argued for thte defendant, made 
two pol.its in this cafe. i. If the king’s bench had any 
jiirildiotioii to examine into the proceedings of the vifitor 
ot the college, and to give rcli^ to the party opfirefled ^y 
them. 2. Admittting that tbe’^*^Vs jfcnch had a jurif- 
liicliun to examifiC^the procccdinpfi>Tthi’vifitor; if his pro- 
Lcedings in this cafe were warrantalj^ by the ftatutes of the 
coll«*ge, or any 1 uv. ' '' ^ 

A’ R. forKi^i I. As to the firfl point, they'rtfolvcd, that to theWng’s 
txn*'Iji' l ! ' belongs authoiity, not only to corrrft errors in Ju-.^ 

' ^ ^ **' d;cia! proceedinjTs, but ot^er erront, and mifdcmeanois ex¬ 
trajudicial, tending to the oppreffion of* the fubjeft, for 
wdjich they relied on 11 Cot 98. r/. Ba^ge^s cafe. 

Co”.rr,. ]iy 2. Tlicy held that 4 college was a temporal w lay cor- 
<orp/.iaM.i.i. poration, of the fame nature with an holpital. And they 
i.ct, 1 Ri. cjom. difference in Bagge^^ cafe 99. b. that if a layman 

' be 


Co'k rr ,» ] ly 
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be patron of an hofpital, he majr vilit it, and depofc or dc* • • 
prive, upon jrood caufe, the nwillerj but if he deprive him 
without jufl caufe, and by colour thereof the mailer be 
ftufte.d, he fliall have an Jflife, becaufe .the common law 
'twill i\ot peimic any perfon grieved to be without remedy. 

And though the founder had an ahfoliite power over his 
foiindatioij, yet he could not exclude the juri/du^lion of 
the common law; (^/) no more than if a man iliould de-(u) l). ace. 

. vile*lancK ])etueen and IJ. and his> intent was, that if' 
any dilFcrence IhouW arife between them about.thc lands, »U. 42 y. 

Iboiild be determined by 7* without piocefs; thi? a])- 
pointment would-be vain, and the party grieved might have 
ins n'lnedy by the law. llciides that the law will not allow 
any culhim, which in any manner may tend to the fupport* 
of afhitrary power, /.///. JrN, t2. Co, Lit. 141. a, and 
for ihib reafon will not permit the vifitor to he without con- 
troul. And for thefe rcalons they were of opiniiui, that 
they had h«rc jurifditflioii ^(the whole^ matter being found 
Ipccially) t(j^e\amine and correJl the erroneous proceedings 
(if they were fuch) of the vifitor. ISut they ai:reed, that if 
the ordinary deprive a ni<dler, who is ecclefiallical, with¬ 
out jufl caufe, he fliall not have an .ifiife, hecaule he h..th 
^othcr remedy by appeal. 8 Jlj]', 29. 31. 13 Rip, 70. liy. 

209 ii, cafe, Dyer 27^ //. 

A> to Second point, if proceedings of the vifitor 
w'cre warrAmed in this cafe by the llalutcs of the 'College, 
or any law. 

?i. Firll they refolvcd, that the c< 5 mmon law takes no 
notice of vifitors; but that ihty \iere introdncid by tlic 
canon law, (^) which law obliges not the fiihjc^ls ot tliis(^) t UK 
realm, unlefs it be incorporated into the common l.iw by Com. 71;,80 
act of parliament, or received time out /d imml, ami 
then it is Imcomc part of tlie common law. Ibit the canon 
law concerning vifitors hath not been incorporated into the 
common law by atny of thefe meauh, and confi (juently is 
not binding to the" fubjeft. I’nit the means, b^fwliith ilu: 
j)roceedings 6f the vifitor ought to be tried and examined, 

'arc the ftatutes of the college; and therefore it is*now to 
be feen, il he the 'authority that they have 

given him; for tney.^^^w of^opinion tha^he had bur a bate 
authority, and copl^i|BentIy (c) any a6l greater or Icfs than (t) Vi^V C(' 
was warranted by thw^thority, •wms void. a. 

2. They, refolvcd, that the vifitor had not here purfuedDycr 6a. a. 

* the fiatutes of the college, for two reafons. i. Becaufe 
they held, that the ^minifiring of the^'l^h to // riier 
wa^ a vifitatorial a£t .the i6th of and for this reafon, 

accountiog that day one of tl^e tnxee days of vlfitacion, he 
hail not any authority to vifit upon the 26ih of upon 
^wbich day he deprived the defendant, becaufe the ilatutes 
provide exprefsly, that he (hall not hold a vifitadon but 

once 
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once in five years, unlefs he be re'qncfted by the reftor and 
four of the feven fenior fello\'is, (which was not as the 
jury hath found inf. this cafe) and that the vaitation fiiall not 
continue more thnn thp’cdays; but the :')th of Juiy (fup- 
poling the i6th of he me of the days of ’♦ilita- 

tion) was the fourth^ and confeciuently all afts done upon 
it void. 2. The ftatutes appcdiit that the vifit(>r ouiilit to 
ha'.e the concuncnce f)f the feven fenior fellovs to the de¬ 
privation of ,the reflor ; hnt they were jof opinion, that the 
laipfrided feilons coptiniicd fellows, notwiihllandmj» the 
i'lrpenfu'n, and for that reaTon, the vilifor in this cafe had 
not the coiicurifiiee of the feven fenior ferioWvS, and therc- 
'fore the deprivation of the reftor was void. And for thefe 
reafons, judgment by thena ought to be given for the de¬ 
fendant. 


Twf» lorf. of juft ice lOKirn for the plainiinr argued, that there 

corporations, the one conftituted for public 
470 government, the other for private charity. T^e firft, bc- 

fO 1 HI ing duly created, (rr) although there are no words in-tb^iV 
Com. 47,-. creation, for enabling their members tapurchafe, Im()iead, 
or be impleaded, yet tliey may do all thefe things, for they 
arc all nccelFarily included in, and incident to the creation* 
lo C;*. '^o. /». I /^o. 513. ^Til Corporattofn^ G.pL^i 

V'haf corpora- And thcfc forts cf corporations arc not fiibjecl to any founder, 

♦ n-, .1! or vifitor, or particular (latutes, but to the gencTal and 
common laws of the rc.dm; and by them they have rlwrir 
s Til l! “o! maintenance ^.nd fupfort. , 15 ut the Lift fort of coi poratioes, 
\»i\ 60' which ks cciiftiiiited for private charity, is entirely private, 

C’u» and wholly fuhjecl to the rules, laws, ftatutes and ordi- 

tc.t.mi. r vMfh- »ances which the foiintW ordains, and to the vifitor whom 
oi.t he appoints, and to iu» others, aiul if the founder has not 

ntM,appointoil any vifiror, then the law appoints the founder 
ami liir* hi*ir^ to be vifirors. h’or vifitation (by him) was 
^ not introduced bv the commoii laufi, but of 
errared hy the common law i o. /vV/^3. (u the cafe of * 

» / r. . i _ _ I _ I ‘r. r_. 


Vatronage and vifitM^ both rife from tlie 
foundoj-*, and the otlicfc of by the common law 

10 ludgc acconiing to the 4 latut(fs of the college,;^© cx- 
Mif r. pci and ciepiive ujson jull oceftfions, and to heat appkifaitof 
coutfe. And from him, and him only, the party grieved 
ought to have i;c*drcfs; and in him the founder hath re- 
pofed I'o entire confidence jthat he will admhuA^ juft ice 
Ji.^.^'frrmina-deterncunAtioiis arc fiiral^'and dxamin- 
ticm f.nai able in no (^yS^t^ourt wliatfqever. * 


7^ Semb. acc. x. Mod. Sa. ddm. Str. 796. adc. B. iC H. 2t8, 219, Bufrjp^ 

CoH«‘j?#^anHhor^ As to ihc objeftion of jthc oi^isr'fide, that if .the mailer 
jntaiot thciame of an hofpital be deprived by toe patroh without juft caufe, 
^rc. 

that he may have an ^xej^.and 'l^^.a college and hofpi- 
tal are of the fame natum s that a college and 

, hofpital were of nature ; but as to the objection. 
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riiat the maftcr may maintain he anfwcred, that the MaAer of a rol- 

maftrr couKl not maintain an alTt^e, bccaufc he is not 
iolcfeired: .nui of that opinion, he faitl, chief juftice fort-cannot 
h^.H bcf-n Cificn heretofore ;*and for il *rcaion he denied h?vc aih/. 

^the opinion in (r/) f?'7/tv/rys and (/») cafes to be ^-093 

as Hit/r chief jufticc had done before; befides that thefe 
cafes aic );roandeci upon error, for they rely upon the 
8 2y, 30 for warranting that opinion, where in truth 

the 8 does not warrant any fuch opinion. 

2. He was of opinion, that the proceedings of the bifliop in 

thi.s c.ifc were well warrantable by law; for (by him) the 
arrivil of the bifliop at the college the i6th of and the 

adminiitring of the oath to were not vifiratorul lAs, * 

be(»ufe the gates were llmt agahjift him ; fo that he could not 
obtain adjuittance. 

3. By hiiR alfo, contumacy was a J^ood raufe of dpj>riva- Omtunw’ 
tiori, which all the other juftices agreed, and then (by hihi) 
although the fufpended felKiws continue fellow':, flill, and 

though the v^lfitor had riot the concurrence of the feven iVnior 
fellow's to the deprivation of the retlor, artording to the ll.i- 
•tutes of the college; yet the deprivation in this cafe v/as 
well w'arrantableby the law; becaufe that (by hini/ the vifiror , 
by the common law had the foie poweiT ol <lcpriving »s in* ^ 
cident to his office, which the founder, having created him j 
victor, could notreftrain; no more jthnn if tin’ (.) king 
creates a corporation of a mayor :md aldermen, v/ith a claiile ! 

in the patent, that upon the death or amotion of any of the | “ 
aldermen, the mayor and the other aldermen may within c*ght 2 Dmv 
day«’rftcr the death or amotion of the alderman, clccl ^'5 r* 
'^ndlbtr in his place; although no ckclion be made within the 
eight days; yet theyjnay make election at any timt after; for 
power of clc£lioiifc incident to them as being a corpo- 
rati^ti^ (</) and affifeativc pow'cr in the patein could not ry) 
take away thg implied^Wer given to them by tne law. i 
•Roll*Aht\ 513. For wbicif^Oil^fQns he W'as of opinion, that the 
bifhoij xn this cafe had ndt done more than the law approves. 

*Bol«iiiM'evcr that be, fie concluded, that this college w'as 
a private corporation, that the founder Slaving created the 
bxfhop vifitor, the jufticc of proceedings wAb not exa- 
Ininabl^io'^^is court, or itf ^ny Other; for wh'cb reafons 
he was of opinion, that jud^eht ought to be given for the 
plaintiff. But the three otl^jullices being of a contrary 
5|^nion, jud^met^ was end^for the defetidam. 

lit i|i .jxarliameht (becaufe this Sho. F. c. jjw 
teyerfed. And after- 
attorney ge- 


Ii’s in- 
.:}/ hiVi 

j 1 tlq.i I- 

'\br 
cc 
Al'i 

c. 


SI. 


Upon a writW c^ror 
was by original) thc'ju 
wards in Hilary tern> (604!’ 

_1 f _ 


ncral, and Mr. BemhtrtoA^- xnoved^ that this court 

' ' would 
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• ' would enter judgment for the phintifT; for judgment ought 
to be entered, and thjt ougfn to be, cither by this court, or 
the houfe of lords : but the houfe of lords cannot enter 
judgment, bec^mfe they have oftly the tranfeript of the ro- 
coid, therefore this court of King’s Bench ought to/lo it, 
ne iltfii eret jhjhlli. And they compared it to the cafe of Faldo 
verf. Rid^e% Telv. 74. where upon judgment tn B, R, for 
the defendant in trefpafs, error was brought in the Exche¬ 
quer chamber, and the firil judgment was reverfed, and Upon 
the reroril returned tn B. R, the court Acre gave judgment, 
that the plaintiff fliould recover5 otherwife, they faid that 
the law would be defeflive; and a precedent w^as flicwn 
in Winihcombc^ cafe, 38 jEAs. where the fame courfe was 
‘taken. 

But bv Hdt chief yufticc. The houfe of lords have in judg- 
Ti t tea \ t- oK'nt of law the true recot#'before thein, and not the tran- 
{* ii I'y wniovet! fcript for the wiit of error^fays, rechrdum el proceJ/Um^ and 
uTthc ifi ^ tran/l nptnw. And he took this diverfity; if^je£lmcnt is 

lor.N'*^hy u . i*r. brought /'/ B. R. and upon fpecial verdict judgmeift is given for 
'S'brn rhr the defendant, if upon error in the excb^qiier chamber this 
tht'juer thrill- judgment be reverfed, the excbe<}iM^. diiktvd^ enter 

b«.i Hull tntrr judgment for the plaintiff $ .tuf if h had b<in given 

I\\ lit u 

\ €k lul 

fKvhecjuor exchequer chamber could not aiivai;,d a writ of inquiry of 
i, innoc damages. He faid further, if judgment be firft given for the 
uda \%titoi and this jucfgment be reverfed upon error, the de- 

lendant is j/iJ hitu ffuoy and there he has no need to enter a 
new judgment. But when judgment is given firft for the 
defendant, and this is reverfed upon error, a new judgment 
ouiht to be entred, to put the plaintiff in pofleftion of that 
which be demands. And it w'as adjudged by all the court 
in the principal cafe, that the king’s bench cannot enter the 
new judgment for the plaintiff; becaufe when the king^s 
bench liad^ given judgment upon the original, it had wholly 
executed its authority, fo that it coutd do no* more. And 
there no pieccdeiit that ever the king’s bench did enter a 
new judgment upon a reverfal^in '.parliament of a judgment 
given in B. R. ^iid afterwaVds, \ipon application to the 
houfe of lords, they gave the new judgment, as Holt chief 
jufticc reported in B. /?. ^‘Mtcb* 8 FKtlL 1696. 


ment reverfed in the exchequer . the king’s &:nch 

lliall enter the new jadgment for the tHaihtiff; becaufe the 


ATiCnorotr 
azotes an in- 
Ciic'LutciitR.acc. 
('10. Miz. :;z4. 
W I. M 5. 
i!.. 


I. 

n& pK . 


Rex & Regina *uer/. • Knollys. 

S c. Salk. J09. 3 Salk. «4Z. 4 ^^, more at larfrc SUnn. 517. and 

witli the Arguments of allthe judgci xi Mod. 5^. 

A n indiftmcnt was found at Hicis*s Hall againft the de¬ 
fendant by the name 'of Chaiief KnoHys cfq; for the 
murder of captain Z^^;r»,(who,had married the fitter of the 
r <. A petT iinlided formilrSer by hi^cfuiftiin and firnamc as a nimmoncr 
milnoinr: in zbattnii nt S. C* .Czrth. 

defendant 
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xlefendant) ami this indiflmeni was removed by rrr/wrar/the 
into the kinij’s bench, where the defendant pleaded a mifm- nor auTdur 
mer in abatement, viz, that Jf^ilhavi Kmllys Vifcouiit ]iIa.i-iiom 

Ung foriU by letters patent tfhder the great fcal of "htncc lu takr* 

(whi(;h he prodiiceth in court) bearing date the i8th "* 

of Aufrtift 2 Cur, i.was created earl of Banbury^ to 
and to hold the dignity to him and the heirs male of hib that'h» rreation 
body lawfully begotten, that WtHutm had ifl'uc Nicolas^ wjg h) pa(t rit, 

. who fuccccdcd IP^illuim in the dignity, from whom the dig- *•“ 
nity defeended upoh the defendant, as fon aiul heir to A'/- 
i'oltii , et hoc parntux eft verificare^ £5*<\ The attorney gcTieral Nor ( j^hk niar- 
replies to this pl^, that the defendant, upon the thirteenth h i « hcclnm^ 
of Di'cembtr 4 IVtll. ^ Afar, preferred a petition to the houfe I'Vcon- 
of peers then in parliament aOembled, that he might 
tried by his peers, and that after long confidexations aiul.s c\ Canh 
debates the houfe of peers difmiAed his petition, Ictuudum 
gempiirltaminti^ and difallowed his peerage, and made an 
order, that*thc defendant fliould be tried by the c'ourfc of ^ pauion 
the commcVl law, To this replication the defendant de- t..i ati-ai i»yhu 
murred, and the attorney general joined in demurrer. And 
after divers arguments at the bar by Sir AVfc/rn/ 
torncy geneiral, Sir Th»mas 3V«»<5r folicitor getieral, Sir /^^/- tn VhMhoaU 
\liam U^illiams kingVCounfel for the king and queen, and by K tom- 
ferjeant Pembertt^n^ lerjcant l.cmtizy and Sir /j.rrr/vj/2zwd’‘zu 
Shonv'er for the defendant, this day, viz. the 20th of to fuch 

the court of king’s bench in folcnm arguments at the bench ij- 

iinanimoufly gave their opinions for the defendant. But 
bicaufe the reafons of Sir S/tmuel Pyrfy Sir Gtlj\ Kyu\ and 
irix lFU'inm juflices, were comprchenilcd in the argu¬ 

ment of my lord chief jutticc IloJy I have omitted them 
here to avoid repetition, and have only collcdcd here the 
following imperfed notes of his moft cxcpllcnt argument. 


He faid at the beginning, that fincc this cafe was of fo 
great importance,* that in feme manner all the nobility of 
England had fome concern in it, and fince thiH cafe had 
^iven occafioh to many debates in the houfe of lords, and 
fincc there were many perfons of great quality, who had 
made refleflions upon ^e* judges of the king’s bench, for 
not having before this ’time brought thc,^ dcK'ndant to his 
trial, he hoped th^ the audience would give him their par¬ 
don, if he exaikiiined the queftioAs hereafter arifnig, a little 
at large. 

j 

In this cafe (he fald) ttvo queftions wQulJ arife. 


1. If the plea be ^ood I . 

2. Suppofing it to be to, if die^xeplication confeiTes and 
avoids the plea ? 

To 
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« ' To the pl^a (lie faid) the counfcl for the king had taken 
three txceptions. 

1 . rh.it it docs'.not appear thut Banbury is in England. ^ 


1 That Mr. llndhs ought to have averred, that he h 
r/nuf panum i\^ni Angl'iJTy for it may be that he is an carl of 
UeUndy or of Scotlanch and then he has not any title to be 
tried by the lords in this realm. 

* " 

That be ought to have concluded his plea with prout 
ptiUtper tecordum^ or ought to have produced a wTit to cer¬ 
tify that he was carl of Banbury^ F, N. B. 247. C- 
* eng. 287. Cro. Car. 149. Lord Savil's cafe. Baron or 
not baron being triable by record. 22 AJfize 24. Br. AJftxe 
241. 


It in tarl- 

COlliilU. 


To give anfwcrs to ihefc objeftions more cft:»r^«i;dly, he 
thought it much to the purpofc to confider,, what an eailHom 
was originally; and he laid, that an earldom coniilled in three 
things hcretoforc- 


1. In dignity* 

2. In office. 


3. In divers pofleffions. 


/'i?' DiV fiCi. 

of ui 

t*rl; hcAv k re¬ 
al td 

Lit 9 1), 
^l•Ul ] n. 

And i) 2 r I 
I'lt i‘in ni 
K t 'i(i , ; I If n. 

J II z c K p. 

(•i ; 'i’ ! I. 

1 2 < H ft 

i'lii). P t. 9* 

OiTic^ of «sn 
o rl 

» t IV f 

l^lt,•ll^’arT') acc 
Co. Lit 20 a. 

I I d. N 
.t I » Co 8 r 
1 f'r'citablo.vuli* 
JzL'o.fii ; rail. 
18. 19. 


As to the firft, («) before the time of Edward 3. there were 
but two titles of nobility, vtz. earls and barons. Barons were 
originally created by tenure, afterwards by writ; and laftly, (b) 
Rukard 2. in the,eleventh yerr of his reign, by letters patent 
under his great feal created John Beauchamp of Holt baron 
of Kiddct hnnjlery and left a precedent, which all his fuc- 
ceflbrs have tollowed down to this timg. But earls were 
aiway.s (treated by letters patent. The emprefs Maud 
created Milo of Gbucejfer earl of Hereford by* her letters pa¬ 
tent. « &cld. Titles of Honour, par. 2. c. 5. 3. Ed. p. 536. * 

ft 

As to the fccopd, an earldom confided in office, for the de¬ 
fence of the king and realm,®!Sr^/?. l.i.c. 8. Earls {comites'] had 
not their denomination fra.n the county,but a comitando regem. 
9 Co. 49. a. 7 Co. 34. a. And becaufe it is an office, it 
maybe intailed within Wejlm. 2. cap. i. 7. Co. 33, 34. 
Ntvil's cafe j and although the datute 26 Hen. 8. cap. 13. 
had never been enacted, an earldom had been fubjed): to for¬ 
feiture by the committing of high treafon* 7 Co. 34. a. 


As 
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*As to the third) an earldom conGded in rentS) pofleffions, » # 
fsfc\ hut in procefs of time they Wecreafed to 20/. per atmum^ 
and neverthelefs the heir (hould pay 100/. relief within Ma^- 
i\ii Charia ; but at this da^ it conGlts oi\Iy in dignity and 
ollicjj^ which extend over all the land. 

2. He confidercd, that the great fcal in Englatid is appro- 

piiated to this realm, and that which is done under it ought realm. 2iiitV</xr 
, to bear relation \.<y Fn^luml^ and to no other place. If thef^'f Ann.t.e. 
king of England befcire the conqueft of Ireland^ had by leN'*'’^ 
tors patent conferred a title of honour, the patentee (hbuld.j-j^ j ^ 
have been an Engli/b peer. It is true that the king may ertaic aiHnilT 
create an Irijb carl under the EingJtJh great feal. SeUL ut* oj peu uiulcr the 
hofiom p, r. 6. 3^/ £rf. p. 694, Prywm’V j 4 niviadvef/i:ri?¥>'^^^ of 

316. but then there ought tube exprefs words; J 

by the prerogative a fpccial acf is done, there ought to be [j at puipoh 
exprefs >\'or(is; and it fliall not be taken by implication. Mi! p 2. c. 6 

And Lillies afi aft of parliament fhall not cxtciul to 

/u,.d, nnlefo it be particularly nam^^d. And therefore, ta^ji by impli- 
iiitcuu the defendant in this cafe to be an Irijb peer is fo- Ljtjun. ^ 
reign, and ought to be rejefted. statute extena 

not CO lifUnd 

^ without naming It. A<c. i. Bl. Com 101.103. 

3. He was of opinion, that the place from whence the Pla'*' of nth not 
patentee takes his title, is not neceflarily to be in England^ n^‘'h.ov ui. 
nor in reality is there any nectlTity, that there be any place. j 
Albemarle is not within England^ and nevenheiefs, at the 

time of the making of Magna Chnrta there wab an carl 
of that title, and there have been <lukcs who have borne that 
title very lately. A man was an earl, and he had no county. 

Seld, tit. of honour p.i^t. 6. yl Ed. p. 696. 29 Ed, 3. 35. Rot. 

6 Edw 3. ;7.16. in the Tower. He faid tint he had often made 
inquiry, if there was any fuch place as Rivers^ but he had 
never been able to 6nd any fuch place, only that it was the 
name of the earls of Devonfly.re in the time of king Suphen, 

Here is then a fulGcicnt anfwer to the Grit objeftiou to the 
picafor if in the creation of an earl the place is not necef- 
iary, (as by what he had been faying it is apparent that it is 
not) it was not neceflary nor*material to mal^ an averment, 
that Banbury is within Englaaid ; but thi defendant being 
heir to JVWtam^ who was crcatc 4 carl of Banbury under the 
great feal of England^ lhail be an Englijh peer. 

As to the fecond objeftion to the plea, that the defeii- 
dant ought to ivive averred, that he is unus panum regnt 
Anghee^ he anfwered, that what is apparent has no need ro 
be averred 5 but that he is an Arl appears by the letters pa-That vvh ilu 
tent which he hath produced, and then, that ho muft be of u*!*; iv 
England^ is fulGciently demdnftrated by w’hat goes before. 

l>tG(io;J *■** 
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i • licrficlcs that, be does not plead this plea berCi to make^ a 
ri)3;ht or title to the earldoFn of Banbury^ but only by way 
of mipkomer in abatement of the iiidi£fment; and that mtfno^ 
ffier is a good plea*, fee 2 Jn/l. 595. If a kpight be indided 
by the name of efquirei the iiididment fhall abate. 

The third objedion to the plea was, that the defendant 
ouglit to havc coiicludcd his pica with prout j\iUt per record-- 
non acc Co. b.iron Of not baron being triable by record. 
iart. 16 l>. .Iiui 24. Br, yljfif 241. 35 6. 46, 6 Go. 53. /7. Counie/i of 

^ ^ Co V) 9 3 ** ought to have pro- 

sho. i\ c! * duced a w'rit out of chancery, to certify t^hc defeents, and 
that he is carl of Banbury* B. 247. C. Reg. ong. 

' • 287. Cro. Car. 149. 

As to the firll part of-tUe objdSkfcn, he confellcd, thJt if 
the peerage of the defendant had been created by writ, it 
Prcra.i»c iiow had then been triable only by reMscL and it .had been a fa- 
liiaMt. tal exception 5 but letters patent Rfly be pleaded and fliewii 

to the court, (as in this cafe is done), and they cannot be 
quedioned, but by pleading non cotU'effiiy and therefore in' 
this cafe there cannot be any fuch ilTue as baron or not ba¬ 
ron; moreover there being defeents here, which arc mere, 
matters of fa£f, and triable only by the country, fuch con- 
cliifion had been ill; becaufe it cannot appear by the record, 
if Niioltts was the fon of William^ or Charles the fon of Nt- 
ioliiu And the bocks of 22 BJfif. 24. Bro. BJff. 241. 
Ante 12. ought to be underftood of peerage created by wit, for there 
was no baron created by letters patent, until the eleventh 
year , of king Richard 2. There is alfo nobility gained by 
m.irriage, and this is triable by jury. 6 Co. 53. a* 

Writ out of /ccond part of this ohjc£lion, that the de- 

ch.uKLiv to Lcr- fendant ought to have produced a writ out of chatVoery, 8cc. 
tifypcLKi«;t lie anfwered, that thefe are only cautiona|;y writs, and writs 
of privilege, and w'cre not of nccelfity but for expedition. 
And fuppofing that the defendant might havc^hadone, yet 
it is nG^confequence, that the omiliion of it (hall be a deters 
niination of his peerage. And fbrther, in all the precedents 
cited on the other fide, there v^ere no letters ^aient pleaded, 
(as in our cafe) fo that it^ould not apppear to the court, 
without fuch writ, that the party was a peer. So that he 
was of opinion (and all his brothers agreed'^tth him in all 
thefe points) that the plea was very |o^. ^ 

The quellion then will be, if the replication confelles and 
avoids the plea ? which is in.efTeft, if the defendant is con¬ 
cluded from his peerage by this order of the houfe of lords; 
and he was of opinion, that he was not for four reafons. 

I. Becaufe 
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' Becaufe this order<was not a judgment by parliament. Orditrli7,tlM! 

• * . . , • houfe of jiffM 

2. Admit that it wai a judgment, yet of an original caufe “,f,“Vy 

the houfe of lords haa no j«ri(di£tion. nu-m. 

3. ^here was no pl^a depending^ fn the houfe of lords, 
concerning the right of rhc earldom of Baniarym 

4« There is not here any judgmentfeO bar him of bis title. 

• • ' 

As to the firft, he faid that the parKament confided or the Of what thr 
king, the lords ^uritual and temporal, and the commons. 

I'he judicial power is only in the lords^^ but legally and vir-* “ 

tually it is the judgment of the king as well as of the lords, Judicial powr 

and perhaps of the commons too. Rjl.pl. ptirl. 124, 

i 84 , T95, 198. Writs of error to temove records out of Eiror *n pjrhd- 

the kingV bench into the houfe of lords run, coratu nobtt 

prd^Jensparlmntenium ; but in this fuppofed judgment the king 

is excluded.* If one may give credit to an old advocate, jurifdna,on 

Fltin. £. r 17. at the beginning he fays, that all matters derived ilroiiiilie 

of authority and jurifdi^Uon arc derived from the king. 


^ The houfe of lords has a double authority, as the p-.rlia. "^^^ houfe of 
ment, and the courfe of the houfe; between which we mull 
diilinguifli by their And their proceedings are of dif- ty. 
ferent efFefts in law; for journals are not records of par¬ 
liament, and therefore we cannot take notice of them. Heb. ^ , 

^ Journals uc nor 

• records, anti 

' B R. (aniiot 

take notjrc uf them. Vide i. Sauiid. 133 


lit). III. 


Judgments ought alfo to be given in their proper ftile; Ju<)Knifnt p\tn 
and therefore if the king’s bench, vihich is held roram 
enter judgment iy the jufiu es cf the king's bench” it is ' 
void. But in the principal cafe there is no mention made 
of the king; therefore this judgment is not given in the 
proper l^le, as appears by what has bettn faid before. 

As to the fecond he faid,*that the houfe of lords has no ,J,J“ 
jurifdidion in 9J| original caufe, becaufe that fupreme court of oii^al 
IS the laft refort.' Befides, that for the iribft part original cauic.. 
caufes are mixed with matter of feft, and it is unworthy of 
fo fupreme a coprt, to try.^tters of faft, for which reafon 
' error of fa£k in B. mqptt of necelTity be brought before the b. r. muft be 
fame judges of J?« /So ^ brought in B.R, 

acc. Com. 

2 If the parliament took conofancefof original caufes, 
the party would lofe his appeal, Vbich the common law in- 
dulgeth in all cafes, for whfeh reafon the parliament is kept 
for the lafe.rcfort; and oaufes come there, until they 

have 
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^ • have tried all judicatories. Witbi}i thefe four yc^rs judg* 
ment was given againft the earl of J^accUifitldvR the exche< 
ErVorowofthequer, he brought error in thehou&^f lords, and the qucf- 
was,' if by .the 31 Rdw 3. the exchequer cbatnbtr 
Tn ^ ought not to'^interpofe.' And lidj^d^d that it ought, and 

the writ abated. 4 Itjfi. 21. ^rbc cafe of the bilhop of 
Norwch, to the fame ^rpofe. 

» 

3. He was of opinion, that this dignity differed not from 
an original eftate at common law, for it was gr^mted under 
the^great fcal of England^ and therefore defcendible according 
to the coorfe of the common law; and it was at comn^n 
Ante 12. eftate in fee fimple, but Gncc JV^m. cap. 2. it Is 

pat.Mftr eftate tail. 7 Co.^. And if the patentee be difturbed 

bt^i oii^ktro dignity, the re||[t)lar courfe is to petition the king, and 

titjoij ilw king, the kin^f indorfes it, and* fends it into the chancery, or, the 
houle of peers. Sl.ptcr. 72. 22 Edu*. 3. 5, 

£idw. 4.-for the lords have no power to judge of peer¬ 

age, ur.lefs it be given to them by the king, ij Co. i. De- 
Inwarth cafe. W. Jorns 96. For as no peer**Csan be cre- 
iVt-r bf ated without the kiiigjs confent, who is the fountain of ho- 
utarui DO more can any be degraded without his confent. 

1 '271 ordinance of the houfe of poors c'aoii(^"coinfer peer* 

** age. JP'’. Jo7ies 104, '•» • 

Pe^rshavf ju- The houfc of peers (he agreed) jurifilij^ioii over its 
nfdictioiiover o;nrn members, 4 Infl* 15; 363. and is a fupreme court; 
^urownrattti.j^^^^ it is the law which hath iuvefted them with fuch anjple 
^ authority, and therefore it is no diminution to their power 

to fay, that they ought to pbferve thofc limits whicn this 
law hath preferihed for then), which in other refpeds bath 
made them fo great. 


The precedents which Mr. attorney hath cited 

are not to this putpofe. That of the lords Mounim^ BeU 
lafys^ and Lovelace 1628 was matter of priy^f^e. Ine lord , 
claimed.pifcedency in the houfe,peers of the, 
lords l^ovelace and B^llafys^ be^lg created 3 Car. }* 

baron of this realm.letters patent, in there was a 

claufe to precede the two otlm lords^ for he petl^n« 

ed the houfe of lords, b^t thqr would not d)|ow tp jpi^ 

1.* for although the lang mfebt give precedei|ier.m|Uh^ cbmmpA: 
neverthcleft ift this cafe wa» 

itenry. 8. IO. 

The cafes of 
were only peti 
peer commits t 
and therefore U 
.'' '.eanflot by that fitlmit n 





' V. ,, 

and Mtimnt 


„_trial by, thm peers. If 4 
to Ibe^tkd. by'his peer% 
;hRUt,bu izial to them, but be 
ietP nis peerage} befides that 

if 
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V \he peers make an order that the petitioner fliali he ^icd A]tK<^h the 
by hi^peerSi and they make an addms'to the king tet make 
a high ilewafd, the king may chufc whether he vUl or 4 iO| 
ngtwithftanding their order and addrefs* 3 Jij/f, 27^ nuj idfofe. 

The*cale of the lord Preftw is lefa to the purpoA^ for 
his patent was void, being made by king Jamis 2# after 
the revolution. 

• f ^ ^ 

’ The cafe of Jame^ Percy was alfo a cafe of privilege^ 


So that there is no precedent to warrant the proceedings 
in this cafe, 'fher^fore he concluded this point, that the cafe 
coming before the lords originally, all proceedings were 
corum non judice^ for they have not jurifdiflion of an origi¬ 
nal t;aufe; but, as is before iliewn, it might have been 
brought before the lords regularly, and then their determina- 
nation had bgen final. 


3. Concerning the right of the earldom of Banbury^ there 
was no plea depending; before the boufe of lords; for the 
defendant did not petition to enjoy the earldom, but fup- 
]^fed bimfelf |fi pofleffion. 

4. There is not here any judgment to bar the defen-Judgment ean- 
dant of bis title to the earldom; for no court can 

judgment in a cAufc not depending, or which comes 
in a»judicial method before that court; but here it is proved' 
by what he had been faying, that the title of the earldom 
was not in queilion before the'^ peers. If trefpafs be 
brought for ptrapafs done in the land belonging to a houfe, 
and it appear'at the trial that the plaintiff, hath no title to 
the houfe, yet the court cannot give judgment, to put the 
party out of pofleifion of the houfe. 


2. A jiidgfbcnt ought to be complete and formal. ' There^ judgmenrorght 
fore if quo wormn^o brought for ufurping royal franchifes, tu be 
the court giTe'tneir opinion the defendant hath no» title 
to unkfiilftHBy procq^d*and fay, ut abmde excludatur. Judgment in 

it anfoilsi nulling, in the fanSe manner, in the cafe 
tween Cro. Jac. 284. wfaerl in debt upon^^®“* 

tend the 4^|h^ant leaded acqutna! by verdidk in another 
a&ion upOA'lk^ fotne hpncl, and the entry upon the verdi^ 
jvas, that the ddjleiidaiit #iouM recover damages againft the 
plaimiffi Jtu^'dkf and becaufe there was no 

judgment quod ^erens iu/h was adjudged ill. 




3. Difmiffion is no judgmenlfih t com of law. 
Vox. h C 


Difiniinon ii 
ngc adjudgments 


And 
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* ■ Ard as to the objeflion, that the judgment was laid to 
^ bvi gh en ficundum legem parltamenti^ which the defendant' bjr 
bis demurrer bath confe^d. 

prnimrrer cor- , ' ** * 

fcflfrs fail only, ftc anfwercd, h That a demurrer confcfles only patter 
’Si« ufiVrr** of fact, and that only when it is well pleadedi but it never 
wellpl«iacd, confefles matter in law. VLwtL 85. 

D. acc. poft. ii53* ^ P. C* 193. 

r 

Lex Piiriidm^nti ^ r — *1.- I..— *1--. ‘ 


clrtjr.uHie that beiii’li Ought to determine it. Dyer 6o. The filing an 
which fomeb ' original againft a member of parliament was adjudged no 
'502 privilege. If a man be committed by parlia- 

* ment, aiul the parliament is prorogued, the king’s bdhch 
jwiiiifr ati oiigi-wi*! gniiit a Libcus cerpus. The comnioii bw then docs 
nalaRauilti not late notice of any fuch law of parliamcrtfAc determine 
lTamon7is iw originally. If there is any fuch, it ought, 

huach Mt j.iui-either to be by a£t of parliament, and there'is no fuch 
u atr. aft ; or it ought to be by cuAom, and no mofe is there any 
fuch custom. But if inheritance fliall be originally dc- 
lyn*c?Jcv^ tcrminvhle in parli.iment, wliere the parliament^ vtz* the^ 
T?7. I ^iiovir. houfe of peers, hath no jurifdiftlon, the peers would have 
99. D. tcc.fta’k.an unoontroulable power, et uht jus ^•jvagum^'fes ejt mifera. 
For which re'afons he was of opinion, that judgment ought 
given for the defendant. And accordingly with the 
0. 3 c. ^o. concurrence of all •ibe other judges for the -fame rcafisns 
u j? willfcrant thc indiftmcnt abated. 

bdi\ tfs c ‘f pits tu *l » • 

{lypVllTncntar- Note, tbit this judfsment was very didafterul td fomc 
t( r proiDgation. lords, and therefpre, Hilary term i<597, o If^ijl. 3*. the lord 
eWef jufticc HoH was fummoned to give his reafons of this 
judgment to the houfe of peers, an^ a committed was ap- > 
pointed to hear and report them to t^e houfe, of whichj^, 
thc earl bf RockejUr was chairmaA4 But the chic/ jufliee 
Halt refufed to give them in fo extrajudieial a manner. 
But he faid, that if the record was removed before the. 
peers by error, fo that it camd jtitdicially before tbem^ he 
would give bis reafons very wIlKngly; but if he gave tbein.s 
• *in this cafe, would lie of very ill conference to. all 
judges hereai^ter in all cafes. At whicH anfwer lame lords* 
were fo offended, that they would hai(b{:uommttted the 
chief juftice to the tower. But, ^all their r 

endeavours vaniflied in fmoak* 
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Si>' John rXoIt Cl'iff yjujiice. 

^ir William Gregory j 

.S/> Giles .Kyrc i- Jufitces of 3. R. 

!S*tt Sanmcl EvrC 1 

• • • • 

Memorandumi at the beginning of this term. 
Sir 'Robert- Atkins^ lord chief baron of 
'the e^hequcr, refigned his office of chief ■ 
baron', • 

yohrf Haiulcs Efq. of Lincoln's Inn was lall 
vacacbn king’s countel. 


* Sif Wilfred Lawfon w>y.* *Stnry. 

• ft. C.,Caith. 34 l. Salk. 205. Skiim. 595. W* Ilolt J72. 

I T is etK)£lcul by the (latilte 2 JFUl- fsf Alar. frj'. r. Whcrea flprute 
5. that upon any pound-bieach or reft^^us of j^oods 
fiir rent, the j^rfott grieved ll.ainiiivc a 
'tfRion upon the and recover treble damages and 51,j}JVc trcblid* 

Colls of mit againft the oftenders, Now the <ts ^vdl as tlie 

upon a motion ^s, whether the coils (hould be trebled in Viric 

fuch aAion, as well as the dam^ues ? And Mr. 

" for the defendant, argued^tltat tl^y (huulcf not; becaufe i-M.iyiib.p.f s6. 
tbfcl at commem law the word *damfia includj^d as well da-where h ilatute 
tnages as. codii^ and therefore if the ftatute had givciSjiP''®* 
treble damages Wijtbb'at more faying, the cofta had 
treble alfd. * BiftiMow 'when the parliament iipferts^ the of courfe. Vide 
Word'Cofta after.damages, it (hews that it was Co. Lit. 2^7. b. 
not their intent that cods (hottM be incladed in the word ^™*^**g‘ 
damages, for then it. had been ih vain to infert the, word 
cofts; but it was their ifitention to make a dHlindlidn be- pi; 3k. Cowp. 
tween the cofts and,,, damages* And by the omiffion of ."^2. i Term, 
the world treble whta th&colU'ard'fpokea of, it is apparent 

' ' 4 t that 
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that it was their intent ih?t the party fliould recover frtfble 
damaK;es> but only Angle colts non allocatui^* Fori 

per curtain^ the word treble (haJI be referred, as w^ell to the 
M'ord colts, as to the word ‘damages, i^nd therefore it 
was adjudged that the cofls (liould be treble alfo. , , 


Trover lor 
many <iiiuro 


Camphill reif. St. John. 

S, C. Comb. 306. Stilk. 119. 

lo HOVE R of a box et duceffA uf^ctis argent iy Anglice* 
It* o ^^'platey The defendant demurred to the declaration, 
AdemurnTup-tbe plaintiff demurred to the demurrer of the defendant, 
ouddemurnrisand the defendant joined in demurrer. ^Exception was ta- 
tdacontmuan..eken to the declaration, that it was uncertain, becaufe it 
hath not fpccified what fort of plate, isfc, fo that the de¬ 
fendant cannot defend himfelf if the plaintiff (hould b*'»ng 
another ad^ion againfl him for the fame plate, by pleading 
(a) Trover foi ^be iccovcry m this ad;ion. Sed non allocatur \ (a) for tro^ 
two hundred ver pro ducentu pondenbus medUamenti hath been adjudged 
wci>rhtoftirnfffc,pQocl. And there is here as much certainty as there; 
sH* (O J ben Mr. NortLy^ for the 'defendant, took excepfiofi* ‘to 
the plaintilFs denmrring to the demurrer of the defendant, 
when he ought to have joined in demurrer, fo that here is 
a difcontinuancc, for which he cited Tetv. 137, 138. 1 

RroivnL 103. Alexander verf. Lapib. ’ Jufticc Giles Eye 
faid, that he doubted whether the cafe of Alexander and 
Lamb was law as to the point of the difcontinuancc; 
but all the court was of opinion that there was a difgon- 
tinuance here in the principal cafe. 

(1} N. According to .St^le this was after vexditfl. 

Wil(bn verf. Law. 

C. Comb. 193. Carth. 131. Skinn. 443. and more at large Skiiin. 551 
m!n jr«hr' Finding., vol. .V 70. 4 Mod. 187. 

iherifTtoAiuth, SO fV fucd {a) M appeal of murder agaiiift Join 

att^htareject is LbtWy for thc murdcf of EdwardTVtlfony brother to the 
' S appellant. And the appellee prayed oyer ofdhe writ and 

190. ^skmii! turi4 and demurred to thc writ, return and count, ajnd 
549 SAlk. 3 S9. pleaded over, not guilty, to* tb,e felony. The 'appellant 
Uponarctuin joined in demurrer. And Upon divers arguments 1 >y Ser- 
leant Thom^oAy Serjeafit Levinz„ and Mr. Carthewy on 
the ^be part of thc appellee, feveral exceptions were taken, 
word uiuun^yt two to thc^ feturti ot the writ, four to the counl> and one 
5 '‘j!Jbcrtjcdcd. to the joinder in demurrer. 

in All AppcAi for firft exception to the return of the writ was, that the - 
murder ft IS iuf-vrit commanded the (herid^ ljuod aitathUs J. Law ita quod ^ 
fluently certain habcos'eorpus ejus^ C5V. Aod the return was in thefe words^ 

aitaehiare feA% Vhich was not (as they faid) any 
performance of thc command of the writ; for the oom- 
iuch^ hour, mand was perfonal to the* (herilf, that be himfulf (hould 
(41) l^r the manner of proceeding upon fuch an appe^ fee Aurr. 1643. & 1793* Conu 
tic. appeal C. vol. 3. JU. 17TO. p. 36S. * 

attach 
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attach Z.aur, and he has returneil» that he bath cau(ed him to S -^-4 Mod. 
be atfached, which muft be intdtded by fome other perfon. f 

And fo the writ is not purfued, f 5 *,% ' lufl! 318. 

• But to this exception it* was anfwerl^) by the court 
and a<fa*udged, that the Iheriff is not bound to execute fuch 
fort or procefs in ^perfon, but may do it by his badiif. 

Dyer 241. di. 2 RolL jibr, 457. And that which is done 
by the warrant of the (lierifF is done by the iheritf hiintclf, 
for fi// facit per aUtnn ^cit per fe. And if the (heriff had 
* returned attachmtus^J};^ b.td been good, as captus eft is 
a good return of a capias. Kitvhhi 258. For \( there iirthe 
fubilance, it matters not, if (here is not the exprefs form, That the pi ifon- 
as I Hen. 6 . d, Snic facias was returned Utre feci er ibuu ihcdc- 
wlthout faying infra mminnt. ^.,but becaufe it was returned 
virtuU brevispraediRi prout mihipraecipitur^ it was adjudged ^ 

got*. Aloci zyo.Sdlk.^ 

• 59. HoU 6a. ACC. Burr. 1^4). poifc 145. 

The Second exception to the return of the writ was, 

^ihat^the hath returned, lUi quod corpus paratuw near the bicdft 

vbicunque. This word ubicunque (faid they) has vitiated tlse 
return, for it is altogether unrertain, nonfenfe, and vide * 

polDble. ii„i_ jii. 4 c<>. 

41 40 a. 41. b. 5 Co. I2I. b. and tilt, iiuic mild. 

But to-this the court anfwered, that the ubuunque was'rhivemi.'Tioulil 
only furphifage, and that the return was good enough with- be i III* dt d Vlll. 
out it. That furplufage will not vitiate an indiftmcnt ot^f' 
wrjt, muchlefs a return of a writ, wjjich requires not fo Vii.lt 
much certainty, and which maybe fometimes fupplied byvuiVaini^ 
inteitdment. z RoU, Abr. 460. 5 C^. 121. /rC/fg's cafe. 

' But juffice Giles Eyre was of opinion, that if the return 
had been ill, the appear.ince of the appellee w^ould not have 
aided it; for appearance aids when the p^rty comes in and 290. silk. 59. 
pleads to Iffue but when the party comes and demurs upon 3 3^^^* 

the procefs, this appearance will not aid any defet^s in the 
procefs. I 780. i Buljlr. 142. verf. 

jMnis, jtlv. ^04. Cre.^ -Jac. 283. But as to this the demurafi vimUy 
ojher judges gave no opinion, to wiit iiiid 

The 6rft exception to the p)unt was to the tinae, frfr the 
faflt .sm laid to be eircoUbram primam poft mendtem ejufdtm wai.° s. C.** 
ditt t it was objected, that this circa was uncertain, but it siunn. 549. 
ought to hare bwQ laid precifely, as ad horam primam, See. Adtmurrei Ua 
But it w„ adjiid|pd, that this wal certain enough, for the fS' 

^ law does not bind to a minute., ‘ 

Another exception was fajten to the count, that the place 
' of the wound was not certainly exprelied, it being laid to 
^htfuper fuptritrUH partem vndm.juxta pe 3 ut («) in mdio 
cerporis, &c. But this exception ww over.rttled> for it 
cannot be more certain. 

(a) Note in the rntry VoL in. 71, ..Carth. *31. Silk, 59, and Comb, 393 .thevrotd(are 
Junta fti/rt tituiSim nrfwui in Skim. 351. jmOaftam in media t»pm, and in the entry 
4 Mod. tij.Jynta peSm in mdSam arptr^ 

Another 
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Another exception to the count was, that it is not averrerf 
pofitivcly, that the i)ppcilee gave the mortal wound/for it 
IS faid, qffodp^^cujftt^pupugit^ et inforavit^ dans mortale vulnus ; 
fj that living exprefled it by {dans) it is but by way fii 
recital; hut it ought to have been dedtt^ and that bad been 
a pofitive averment. Std non allocahtr^ for all the prcce- 
(rf) R, arr. dents arc-'thus, and if it had been (a) dedtt mortale vulnus (ptr 
poll. 145. //L/z) it had beenjefs certain. 

' < 

JThr fourth exception to the countrwas, that it is faid, 
that John Law murdered Wdfon at D. in the pariih of St. 
Giles^ and fo there is no vill Ihewn where the fail was com¬ 
mitted, which is ill, for the ftatute of \jlouceJler provides 
that the vill fhall be (hewiK 

But adjudged, that the count is good enough notWith- 
(landing that, for a parifli (hall be intended prima facie a 
v/V, 1 Infi. 125. b. and if it comprehends imre vills than 
one, the other party mud flicw it. And therefore in this 
cafe the pariOi of St. Giles (hall be intended a W/, and fo 
it is good. 

The lad exception was, that the appellant, by joining 
in demurrer quoad brn^e^ 9cc. and then quoadplacitumj &c. 
hath divided that which the defendant hath united, and fo 
difcontinucd the whole. 

But it was anfWbrcd, that a demurrer is properly called 
a plea; Co, Intr, So. and he could not make a joint reply 
to both. For w'hich reafons the defendant was ordered to 
anfwer over, and a day was given for his trial; but he efcaped 
out of prifon, 'and fled into SiOtlandy his own country, and 
fo evaded Judice. 


Wilfon verj] Bird. 

If th< matter of HE (hip was libelled againft in the admtrialty, for tliat 
for'h^ ^ 1 matter being takcnAy {French privateer, had ran- 
fSiom/ami fomed the (liiff for 306/. and had fued for the paym^t of 
irivcshitnrcif up it, and was carried prifoper to Dunliri^, and«rhe money was 
isahoilajie.anJnoi; And fentcncc was given in the admiralty 

cleaTo p^y"SIc motion for a pcobibition it was^ 

momy, ht may denied by Holt chief j lattice, tlicn alone in court; becaufe 
prori-rd affainii the taking and pledge being upon the Jhjgh lea, theihipby 
the fliip III the of tbe admiralty anfwer foAhc redemption of 

the matter by W$ ovil^n C(inlra|t..; Bx rifai^ne ntripldei. 

r«iib.4cc 6Mod. 

ll.ftdfhtnewJe 1 % G, $, c. 25. 


Rex 
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Rcjt & Regina verj. Epifeop. tendon'& 

Doifior Birch,‘ '"•ff- 

S. C I-cv. Hclt 586, Tuik, f/o. Wkli the arji;u»nfnf» of counftl nnd 
lAthcT more at Uttre, 4 Mud. 206, but particularly z hik)w. 441* to 

• 

T H E king and- queen, bv their attorney general, x^pon the crea- 
brought a quare impedit agaiidl the defendants, for n<>n a hiih<»p 
’ hindering them to jjrefent a rector to the parophial church ^ 

of St. "James and declared, that the pariflt of Sr. finj!r^^ 

iv ike Fields being a very great parifh, a private acb of par- ilntain^thtncli- 
liamcnt was mace-i Jac. 2. by which the parifli of St. be Vacatcb. 
James was takeii'out of the parifli of St. Martin^ and made 
a parifli indcpeodant of that-, and that the afl conft^iued 
a r^lory with cure of frub, and created Dr. Temfoa^ vicar Mod 7c.o Ho'i 
of St. Marija^^y the firft re^or, and perpetiuli/.ed the fuc- 228. 

ceflion, aud^ave the patronage after his death to the hifhop 
of London and his fucccflbrs, and to the \oxA Jermyn and "11,2 r42 'agi. 
his heirs, Wz. to the bifl.op of London to pretent one rime, v.\u^li 18 .nr. 
‘and then to the lord Jermyn to prefent one time, and ^37 Hi. 770. 
then to the biihop of i.ondomx^A his fuccefTors to prtjfcnt 
jtwolimc$, and to the lord Jertnyn and his heirs one time,JE;i,i. n’fi 
effii vuiffimy &c. By virtue of which atl Dr. Tctnjbn was' u ^ id i/^c 



• — - a 

rogative, £5*c. andth.it the dcfend.ints hindered tl.f*m, . 

To this declaration the hifliop of Lomhuy demurred. • Dr. p”? ,7 rl.. 


John Ttlloifon the archbifliop of CVi///#rA«; v dilpcYifed with t*;i. lot/». :>} r 
him to hold in conmendam for fix months, and thaf the king 2^?. ^ 

_ r. _I M. 1 .^ ___a.. ^ 1 .!_Huh. Tj 7 


confirmed tbe^irpenfation; that Dr. Temfon held this reflory 
ift Lommendam from the aad of Oflober 1691 , till the firft of tf/jf 
July following; and that^thl^n he was confecrated bifliop of Nt»r bai n-d by a 
Lincoln^ by which the r^orjr became void; and the 
'^t^ondoni as patron, collated the dcfeiWant; and 
eluded with nn averment, #The attorney general dc-pr.-i^nt m puti- 
murred; fjA’nd'thc cafe was argued at the bar by Sir £rf.tular rurr.«.. .s. 
nvard'll^ari^i/l 6 it king^s attorney, and Sir Henry Gould king’s 
fcijcant for the king and queen, and Sir B^nhotome^w 
and Mr. ^^Jihe detendancs. And this day, the 19th j bhow 
of Novehyber^ th^.*$ 9 o'att of bench unanimoufly gavea~c. Bi. & Wils 

their judgment fof the Idng Ibd queen, in folemn 
ments. 

The quellions that were made in this cafe were three. 

1. If, 



«4 


Mieh. Term. 6 Will. & Mm. 

• ' I. If the crown ought by prerogative to prefent 
cumbent to a church become void by the promotion, by tw 
king, of the former incumbent to a bifhoprkk. 

• » 
2* Admitting that the kin^ bad fuch prerogative^ then 
whether he hath not krred himfelf by confirmation of the 
€ommendam* 

m 

3. Suppofing that the king was not barred byhis^wn 
coi^rmation, yet if he was not barred by the aA of par-* 
liamcnt. 

, As to the firft queftion, the counfel for^the defendant ob- 
* je6ted, that this prerogative bad no reafon to fupport it, but 
that it was a prerogative, only becaufe it was a prerogative. 

But to this the court anfwered, that the king, by the 
exercife of his prerogative in making the incumbent a 
bifhop, makes the church void, upon which, as an imme-* 
diate confequent, the prefentation is d^olved to the king; 
Nor is there any confiderabte preiudice (if there is any at 
all) to the patron, for it is only the exchange of one life 
for another. And Sir GUes Eyn ]u(Hce faid, that it was, 
agreed by all, that when the incumbent was made bifhop, 
the church became void; what then (hall cbere be, if it was 
by tbo common, or by the ecclefiaftical law ? And he was 
of opinion, .that it was by the laft : and as that law made 
the promotion of the incumbent to a bifhoprick to be*an 
avoidance of the church, fo it gave to the king this prero¬ 
gative of plrefentation. He was alfo of opinion, that the 
^ avoidance by promotion was not occafioned by any incom¬ 
patibility, (as Sir, Samuel Eyre juftice was of opinion in 
ni$ argument) for there was not any fuch thing; for the 
(4) T>. src. % {a) bifhop originally was incumbent to the whole diocefe, ii||d 
Wilf. x8a. deputed perfons to difcharge the cute, vyhom he paid as m 
judged pVoper. it Hen. 4. 60. b. JDavi/s Ref, 8l. 
raugh. Eades vcrf. Ep. Onjord^ • 

« 

c 

2. It was obje£led, that if the.king had' any fticb pfe> 
rogativet it was verjr probable,* that the ftatute dt prtutnga^ 
tiva regiti or thi old booRi, wooM have made menlim of 
' it; but both the one and rhe others are (ileqt as to any fucht 

matter. 

As to the (latute de pratngativa regis the court anfwered, * 
that neithear dees this ftatute any mention of thc'dtle 
^ of the king tft'pralimt by ^et’^is pittfogathwie 

• not nor ever was difpntedi And ch> |ull. faid, that 

tf a mao'hotda land* of the*kti^;* and die, hitfen 

being within age, the khua by bis prerogative fiiall have 

_ * the 




ilik ifa^ Kelcf of all the otli» h)rd» in- ymd, wtiteh St men* ' * 
tfoned m> the afV, and yet it le a mvch. more pr^Micial 
preragatiw than thia of whiob the qucHipn t$. And 
jord praereg. 36. feya, that ^ prcrogatite,’ which is Je jure 
is no lefs law, if it natural teafon to fupport 

it; for no reaibn can be ghreii, whya etribttrai warranty («) But now fee 
fhali bind, (a) yet witbont Ambt it is law. • the ftat. 4 An. 

C. 16. f. 21. 


Then, fccondly, there i^no wonder that the old books are 
filcnt as to this prerogative ^ for the pope, by degrees^ whilft 
the people were blinded with fuperftitionB had ufurped the 
royal authority in all matters ccclcfiattical, as is manifeft by 
the llatute of proviforsj which was provided as a remedy for. 
this grievance; 25 JSd. 3. • And although that ftatute was 
dcQgned to prevent this ufurpation of the pope, yet the bigot- 
ted clergy being very powerful, he continued it; for he 
collated to the thuren, when the. incumbent was made a 
bifhop. 3. 5. Owen *44, Then the ftatute 7 

/fen. 4. eap* 8* wife made, to hinder provifions from Romtn 
And yet 8 HeUn vf* Coiton^s^ records 458. a. 92, Thomas 
Langltp clerk was'^feAed bifhop of Durham by proviflon 
from Komt. And this ufurped power was continued here 
•until the (k) ftatute of fupremacy, which reftoicd the crown (i) s6 H. s, c. 
to irt ancient right. And always fince that aft, upon the 
promotion of the incumbent to a bifhoprick, "the king has ** 
filled up the vacancy. For authority of which the court 
reljcd upon Moor 3^)9. p/. 522. Wrighf^ cafe, where the 
prerogative was allowed upon fight of many precedents. 

Same cafe* Cro* Elizn 526. ^ Owen 144. pL 243. and in the 
cafe of WoodiejytxL Manwaring, Cro, Jac* dpi* Hutton 
jufticc was of opinion that the king bad not any fiich prero*. 
ftative, but Wmeh juftice cited many precedents from the 
tunppttf Henry to the contrary. Bro,e Abr, tit, Pre/entment 
is an exprefs authority, where it is faid, that 
thifet)ifnop of Ely told him, that he had 1 ecn a prefgntation of 
,thc time of Ed. 3. where the king ratioyte praerogath^a pre- 
frnted to a cRurch upon making of th*: incumbent bifhop. 

And Holt chief juftice laid, ^at tnis prefentation is a {Peculiar 
emanation of the power wtuch the kii \g hath of making 
bi(HG|ia;^and therefore when the pope made the bifhop the 
l(xng mid not prefenc, becaufe the crea tion of the bilhop 
was not within the eiercire ofliis ^rerogaitive. 


And as to Dyer. 2^28* K which was obj}efted againft this 
pr^ative, the that it was.but a fudden 

opinion! befidea tba^ tiik phdntiff did not demur upon the * 
prerogative of the quMfei^ Isit 4 ook that the ehuich 

was void by refignation 

^ •' ^Iit 
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In the ftime ipaoner as to the books of 11 i|. 37. 

41 £i/w. 3. 5. 4 Ift/f, 35^* 17 £i/, 3. 40. 44 JEJw» 3* 

25. which were citod by the ^defendant’s counfeli to prove 
that the kin^ pte(i:nted to the ckurch after he had made thf; 
incumbent biihopi not by any prerogative, but becaufe that 
he had the temporalties of the bifhoprick in his hands where 
the churchrwas, or otherwife upon the account of wardfliip, 
{5*r. the court anfwered, that the prerogative confifts in the 
prelentation in the turn of another patron, and not in ouft- 
Tntfrffl of the ing the king^ himfelf. For when- the king hath intereft in 
kiiijr ihall hc the^refentation, and the prerogative happens at the fame 
prerogative^ time, thCintereft fhall be preferred. As if^the king be feifed 
' iu tee of an advowfon, and he creates the incumbent biihop, 

• he lliall prefent as patron, that being a title precedent to that 
of the prerogative. 

« 

And as to 5 £J. 2. Maynard 140. which was'objedled, 
(5’r. the court anfwered, that admitting the kpolr« was an 
exprefs authority againft the prerogathre, nevertbelefs it is but 
(«) St. 12Car. 3. one inftance, to controul the continual current of ufage to the 
J7* contrary. Aslately(/i)Cw«'«/-j?flrrfrnwajfmadeare£lory in the 
time of king Charles 2. and the patronage was given by the 
parliament to the duke of Bedford and his heirs. Yet upon 
promotion of Dr. Patriik to the biftioprick of Chkhefter^ 
this king prefented Dr. Freeman^ and it was never difputed. 
But the cafe of Ednu. 2. is not to the purpbfe; for at that 
time many bilhops were collated from Rome^ as one may fee 
in Walfinghntn 1319/ 20. for which reafons the court were 
clear in opinion, that the kin^ had fuch prerogative, as they 
(flCombCarth.^^^^ before the cafe between {b) the king and 

5 Lev.4M(iil.&. queen, and the biftiop of London and Dr. Lancejlcr^ upon the 
YiiAtutt lame title. 


A dif’cnCition fccond queftiosi was, if the king had barred himfelf, 

Vjvelavouiance. his Wn, bv the Confirmation of xht commendam, 

Vk!c Vaugii. And the court were of opinion, that he had not; for the 
defign of the difpenfation was only to fave ihe avoidance, 
which ptherwife would have incurred. W. Jones i6i. And 
the king by his confirmation only ,pontinned the poiTeflion, 
but did not transfer his right. ‘ButTiy Giles jufticc, if 
the king grants botifirnnatlbn of a difpenfation for life, this 
amounts to a dirpepfation.^ The fame law of a difpenfation 
(0 Sed rids dzySj {c) if the parfon dies before the expiration of 

Ncy. 13S. the difpenfation. 


' The third queftiott was, if the a£k did not bar the king. 
And the court were of opinion^ that the delign of the zfX was 
only to eftablilh ao agreement between my lord Jermyn, and 
the bifliop of London, and thp vicar of St. Martin^ but 
never intended to Ipeddle with j^e prerogativct 
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* Tbc defendant’s counfel objeAed} that Qr. Tmfin was not > ^ 
prefentedj.inilituted, and inducted: and therefore d was do¬ 
native in him, and that the patronage did not veil but in 
futuro^ viz. after his deaths that tbc promotion of the 
incumbent of a donative to a bifihojprick will not make a 
ceflio’n; that the ordinary cannot viut, To which it 
was aiifwered, that the right of patronage veRed jmmediately 
upon the palTing of the a£t, at prefent (when the church 
(hottld become void) in point of e(l>)te, chough not in point 
of intcrcft. See Co. loy^^and Mtlhourn vcrf. Dajhburtf 
Cro. Eltz. 328. ' * • 

2. If it was a rcClory (it was obje£Ied) yet it be a whtrcaftatutc 
new.re£Ioryi anfl therefore the prerogative cannot attach it. mak^s a nrw 
But it was anfwercd by the court, that there will be no/'”^' 
difference between the one and ihe other. For when the att 
(tlfough it is a new a£l} makes it a re£lory, it fhall have all at com- 

the incidents to and properties of a retlory. And as a wife mon kw. 
ihall be endowed of a new elUte, 8 Co. i. Tls prime's 
taft\ ill the fame manner a new rectory fliall be fuhjtft to the 
prerogative. For which reafons all the judges being of the 
fame opinion gav.* judgment for the king and queen, which 
judgment was afterwards aflirmed in the houfe of lords, upon 5110. p. c. 164. 
^ error brought by the defendants. 


Kirkham verf. Whaley. 

S. C but with the determination tlic other way. Salk. 30. 3 Salk. 282. 

If Mod. 74. & Comb. 319. ) 

I N aftion qui tarn for continuing flicriff longer than a year, iHhe 
the defendant pleaded 'privilege in C. B. The plaintiff king’s fmr. 
demurred. And it was argued by Siower^ that the king jg 
party to this aftion : for if the plaintiff entered a ’ 

yet the king may proceed, quod fait conceffum per curiam, zjc, Bnttcn v. 
Then where an action is fued by the king, the defcnd.vnt fliall rcjfdailc. 
itot have privile^, for privilege is not good ajp^ainft pri- 
vilegc} and of that opinion the court feemed to be. cowp. ^*67. and 

adjournatur.* * BI ^73'Aiulan 

. atturiu y <i< len- 

dant fhall not have hisprivUege^^hd’ein. R. cont. Lutw. 3 l.ev. and Barnes, ubi Tupra. D. com. 
Bl. 373 - 


Larnpton VtjJl Collingwood. 

Rot. 509. See Hill. 6 Will. &. 

S. C. Salk 26a. 3 Salk. Z45. Carth. a8a. Comb. 325. Holt 270. 

Tp RROR coram vobis reftdtt. The cafe was thus: Lamp. 

ton was bail to f. S, in an a£lton of debt brought 
a^ainft him by Collinj(iv^, and judgment was given againft 
y. S. Upon which CoUingvOed fued a feiPefacias againtl the 
plaintiiF, and upon two mhth returned, judgment was entred 

principal died before any ca. fa, fued. 

againft 


Intr. Ttin. 5 
Will. & Mtir. 
MUr. Rot. 309. 

If judjnmi4 in 

f>.t.e ja\}Ji 1 % 
nbumrd aj;aitift 
the bail upon 
two ml/h, they 
cannot alTi^ftn 
for ♦■ror that 
Vide Str. 197. 
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But if him* Whereupon the plaintiff Lampion brdnglit 

ma ^h^ve^an eiTor, and affighed for error in fa£l, that % S» 

wL ^Lrela. bcforc anv capias ad fainfaciendum was fued againft him. 

(0 sed vide Upon which the defendant toole iflue« and it was found for 
Salk. 93. 264 the plaintiff in trror, that J. S. died Wore a capias ad/atis^^ 

1 i83*^thar^lw againft him. And now the queftion was, 
court would if ^fror layi. And Mr. Northey^ to maintain the writ, cited 
now relieve on Cro. Eltz* 145^ HdL vcrf. Ttmpejl^ and Rainsford verf. 
motion. See Mallet, 4 Leon. 24. pi. 76’. Hunt and GonnelPs ca(e,^nd 

laoiT 3 ^ 99 ' 73 ®* i*' point, Cockyn verf. 

I^aay Hawhins. Cro. Ehz. 733. Price verf. Price. Cro. 
Car. 345. South ad/. GriJttS. But on the^other fide againff 
the writ were cited. Hohhes verf. Todcaflle. Cro. Eliz. 

^ ' 597. and Qpuldfi. 174. p/. 108. Mo. 432. pL 607. i RoL 

Ab. 450. pi. 7. Sule 281, 288, 323. 1 Rolls Ab. 308. 

pi. 13. and 762. pA 2. Barcock v€fh fhomp/on^ And it Was 
adjudged by the whole court, that a writ of error will riot 
lie in this cafe, for there is no error in the covHtt; but it is 
reafonabte, that the party (hould have an audit^tfuerela^ be- 
caufe he had not notice to come in and plead this' matter. 

(i) An audita querela wasaccordinglybrottghtiindreliefgiven thereon. See the EntryvoL 3.3S7- 

Nurfc verf. Frampton. 


8. C. Salk. ax4. 


If it doM rot 
appear in the 
body of a deed 
who arc the 
parties to if, 
the pel foils who 
execute it (hall 
be confidered as 
fiich. 

Adni. Cro. 

>liz. 56. 2 Inft. 
675. ^ Roh 

A hr 11. 1 20. 
Stt all'j 3 Lev. 

138. 


7^ URS E brought debt againft Frmptm for a cernin 
fum of 25/. due to Nurfe by agreement' by dded be* 
tween the plaintiflF and the defendant. Upon oyer of the 
deed it appeared to be thus: wx. *T is agreed, that a grey 
nag bought of J ,S, by Mr. Frampton {hall run twenty*five 
miles in two hours time. for. (sV. in witnefs whereof we 
have fet our hands and feals, (iTe. onutting the names df the 
perfons between whom this deed was Uta^, but the piaintiiF 


dant had this, although it was not mentioned'in the 
body of the deed, ^whem or*ko.whoni it was made} yet 
it will warrant the dcclar^ion’l reciting, that it was Ma^ 
by the plaintiff dnd defendant. And j^gmenr was giv^ 
fmr the plaintifT. i • ‘ 


Hilary 
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« 

Sir John Holt Chief Juftice. , 

Sir William Gregory 
Sir GilA Eyre ^ yufiiees. 

Sir Samuel Eyre 


Rex & Regina verf Larwood. 

S. C. Salk. x6^ 3 Salk. Z34. Skinn. 574. Comb. 315. 1% Mod 67. Caith. 

33^and with the ai^^mcnta of Counfel 4 Mt>d. ^69.^ inforin»- 

. . tion for not 

I Nformatipn, brought agaittil Larwood for not ferving 

office of fheriff in the town of Norwich^ being duly elec- IhcnflT 

^ted, fets forth, that Norwich is, and time whereof, 
hath been an ancient town. And that the citizens thereof forth the corpo- 
are and have been time whereof, isfc, a boiiy politic known nation ad, and 
by divers names, heretofore by the name of the bailifis and 
citizens of Norwich^ and now by the name of the mayor, ^jnr was at the 
ctfizens‘and commonalty* That king JVeftry 4. in the fifth time of hts dec** 
year of his reign, by charter bearing date the a3d of Janu^ a proteftant 

ary in the fame year, granted to the corporation of the city 
of Norwtchy that the city thould be a county by itlelr, and the fAcrament 
that the commonalty ihould choofe two iherifTs in lieu of withm a year of 
the four bailiffs. That king CW/^j 2. irf the 15th of r^*^^**®**®^® 
his reign by charter confirmed the charter of Henry 4. and SeSoi«,^tt 

C ted over, tbat^ici the ele£lion of the (heriffs this form bad. s.c. Holt, 
be obfenred, the mayor, ilieriffs andealdermen, Jo 5 - fed vide 

WWeen the a4th of JMkand the firil'of September^ 

^hoo|e unam perfonam hamletn to execute the office of^(heriiF0owp.392.393! 
for th6yearenfuing, an<|that the commonalty (hould*choofe535. 536. And 
anoiheiL. That the defendant Larwood yizs defied flicriff‘o 
the ninth of Juh by the mayor, fhcrifis and aldermen, to 
enter into his office the 29th oj* September next enfuing. 

That Larwood had notice of this eleQion, but without any forth the tolcrA- 
reafonable caufe, he appeared not, nor took the oaths, nor ** ^ «*«• 
executed the faid office, to the great hindrance of the af- r^rtoicration 
fairs of the king^ The defmdant pleaded the ftatute is a pnvate 

of 13 Car* 2. cap* la for the rcguladon ot corporations, and ad. 

«• 

(a) Note in Skinn. Comb. xa. 4* Mod. ubi fupra the defendant is made to aver in his 

pl^ that be had taken the oatha and fnbfcribedthe declaration aocording to the toleration ad. 


that 
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‘that he was a proteftant diflenter from the church of 
latid^ and had not received the facrament within the year 
preceding the ele^ioni (as that aA provides) whereby he 
was incapacitated to execute thk faid office, and the elec-^ 
tion was void; and that he after this eledion, and before 
the flrft of Augufit gave notice to the mayor, of this dif- 
ability, The attorney general replied, that the defen¬ 

dant ought to have received the facrament yearly, and that 
he ought not to take advantage of bis own wrong or default. 
The^defendant in his rejoinder pteeids, th^ aft of 1 IFilt. te* 
Mftr.mp, 18. which gives liberty of confcience to all pro- 
tedant diflenters, and (hews that he took the oaths of 1 
Will. £5* Mar, and had fubferibed the declaration at the ge- 
^leral quartes rclTions, isPe. and brings himfclf within the 
compafs of the aft, To which the king’s attorney de¬ 
murs, and the defendant joins in demurrer.. 

This cafe was argued by Sir Bartholomew Showery Mr. 
ferjeant iVrighty and Mr. feneant Rotherham for the defen¬ 
dant;'and by Sir Thomas PowtSy Mr. ferjeant Pembertony 
and Mr. ferjeant Levtnz for the king; and afterwards by all 
the judges on the bench, who all concurred in opinion. 

I 

1. That the rejoinder was a perfeft departure, becaufe it 
did not flrengthen the bar, and it ought to have been pleaded 
at the beginning, becaufc he might and had opportunity to 
do it. 

2 They all agreed, that the aft of i Will, isf Mar. whicli 
indulges diflenters, is a private aft, and therefore the court 
could not take notice of it without pleading. And they were 
of opinion that it is a private aft, bccaufe, 

1. Time out of mii.d, tsfe. there was a difeipline e(ta- 

blilhed in the church of Englandy which# all perfons were 
obliged to obferve by the canon law before the reformation, 
Lindwood 8. and fince the reformation, by tHh ftatutes of^ 
Eiw. 6. and i Elix. fo that the bw took no notice of any" 
fuch perfons ^ dilTenters befo]j;*thts afti and therefore it 
is private. ^ ^ 

2. Becaufe that it does ^ot eatend to all diflentera from 
the church, but only to thofe vyho go to the felfions,' and 
there take the oaths, aiid fubferibe the declaration.^ And Sir 
Giles Eyre juftice dedaitd, that hU opinion was, that if the 
defendant nad pleaded this aft, yet it wouUknot have aided 
the defendant, ten the intept aft was only to give 
the difTenters liberty to exercife toelr religion, but not to 
exempt them from ferving Ubeir country in enmloyments 
agreeable to thrir fereral capacities. Bcfidcs, he Imd, if this 

were 
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were allowed, all the people of England fitould torn di^n» 
ters, toaroid the eaeeution of‘*troublefome ofikes, and.Jo 
there would be no body to dtfeharge them, by which there . 
would be a failure of juftitJfc. But to thU pOtat the other 
two iuftices gaw no opinion. But as to the judgment, in 
the principal cafe. Sir Samuelr juftice was of optaion for 
the defendant. Sir Gtles Eyre jullice, and my’lord chief 
jullice Holt for the king. Sir Viliam Gregory jufticc, 
though abfent, agreed with Sir Gilet Eyre aA(|..i»y lord chief 
juftice, as Sir Giles Eyre ffidiie declared to Wm, 

Sir Samuel Eyrg Juftice, for the defendant argued, 

• 

1. That it is apparent by the information, that they who 
elertel the defendant (heriff, had no power to make any 
fucR elechoiii for the liberties granted by the charter of^d 
Henry 4. could not be divefteJ but by furrender or forfeit- cannot b« di- 
ure, and neither the otit nor the other appears hy the re- Tilled, but by 
cordv nor isr it apparent that the corporation accepted the** 
charter of Charles 2. But Charles 2. could not alter the li-““ 
berties once fettled by the charter of Henry 4. An affirma¬ 
tive ftatute will not take away not' change a power prece¬ 
dent. Hob. 137. Stately verf. Butler, Co. Litt. ui.b. 

11 Co. 64. a. iff ante 9. much lefs can the fubfequent grant 
of the king do it. And then the mayor, flieriils and alder¬ 
men, had not any power to elc£l a Iheriff; and by confe- 
' quence the defendant is unlawfully eleded, and fo the elec¬ 
tion was void. 

J 

2. Admit that the mayor, ffe. had power to clc£l; a (he- 

riiV, yet he was of opinion, that the plea was good. For, 
he faid, ^ 

A 

.1. That the defign of 13 Car. a. es^. i. was to exclude 
men who were not «f the church of England^ out gf all offi¬ 
ces which concern the government} and therefore the defen¬ 
dant being a dlflenter wa&altogether difabled. 

2. By law no man ought to be punifhed twice for the - 
fame offence; but if the court here lhall punilh the defen¬ 
dant, this rule will be infringed.^ For the ftatute punilhes 
the defesidant once, by difabling hiift toexercife the office; for 
thewffice of ifaeriff ((aid he) was a profitable office, and by the 
‘ coounon law, offices w^e honourable places and not burthens; 
and therefore an ambitious man, who will prefer honour be¬ 
fore profit, (admitting that thm offices ate hot profitable) 
will efteem fuch a difaoiliq' 0 great puoifliment. 


/ 3* ft 
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Corporation 
takes a new 
charter of liber¬ 
ties, It may be 
ttfed as a grant 
or confirmation. 
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3 It is iinreafonaible to punifli a man for not dojng thitt, 
which the law difables him from doing. But if he had taken 
upon him the office herej he bad been punifliabtej becaufe he 
was incapacitated by the aQ:. • 

To conclude, he cited a cafe between the mayor of^GuiU 
istc. ^nd Claris a ^ Mat. iH*C» B. which fee 
now reported in a Vent. 147./mWe m debt upon a by-law 
for not having ferved an offing- (e) being duly defied, th^de- 
fendant pleaewd this aft or 13 Car. ca^. 1. and it was held ‘ 
a g 5 od plea which in was the fame with this princi¬ 
pal cafe. And therefore he was p^^imon, that judgment 
ought to be given for the defendtffflku * 

My lord chief Juftice J%//| Byre juftice, ar¬ 
gued for the king. 'V • 

1 That the elcAion was good. 

2. That the plea was ill. 

As to the firfl, they agreed, that it was not in the power 
of the king to take away liberties before gmnted by him, 
isfe-. But if a corporation accept fuch a charter, it is gped. * 
And here is evidence of their acceptance, for the commo?.*. 
nalty ufed heretofore to eleft both the (herifis, and now thqr 
elefl but one of them; befides that, if, the corporation bad 
not accepted this laft chatter, the defendant ought to banre ' 
(liewn it; but now he has admitted it by his fpecial plea. 

If the mayor, i^c. had refufed to accept the charter of Charlex 
2. the charter had been void. But when a corporation takes 
a new charter coi^cerning liberties, one may make ufe of it 
as a grant, or confirmation. Cro. Jac. 313. Goodfin verf 
D^peld. 21 jE/rA. 7. 5* a. 

As to the fecond pc^, they held that the plea was ill; 
for (by them) the defign.of 13 Car. 2. cap. t. was not to 
exempt any perfon from executing any office to which he 
was obliged before, but (** to obl^ every perQm^) to qualify 
himfelf mr the execution of it; m the aft intended to dis¬ 
courage diflentrts, and not to Favour them. But if this 
plea (nail be allowed, it wUl be to co'nftrue the a£l much to 
their advantage; for tbefe offi^ are not proikafak^ twe 
chargeable, and fuUof trouble.^ 

■ ^ 

2. The king bee a imtural kriMtmlgiflrnry fuhfed, and 
may compel him to firve him hr wtdefarbo 

lhaU judge him capable. verf. Zive 

a Cotposailbsu * 

‘ ' An 4 
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AVid nobody can be exempt from the office of fh^riffbnt by • ' 
a6l of'parliament, or letters pAtent. S^U 43[», Pulba^^ 
cafe. 2 Co. 4<J. A. Earl of S^Up*B cafe. * * ‘ 

^ 3. No man tliall take advantage of hjs 0^0 rfifsbiHiy^ a$* 
no man can plead that he is a fool, 01^ compos • but y a 
man Aon compos He imlicted, the judges rv ^cio (hall acquk 
him, bscaufc the king takes care pf all fech gedons. But 
it a man be difabicd by judgment to bear an omce, there be 
is esumfed, quia judictum rcddiS^H^xndnviiunt, Bui where he 
may remove the fianterfce, as tfx^mmunication,. he iholl 
take no advantage of'^ . See Sir '^ohn RcadPs cafe. 2 Mod. 

299. 1 -Fww.in this cafe the defendant not 

having qualified nimfeir^.^e ought to have done, fhall not 
take advantage of his o 4 l)f^^diraf)iIity. For which rcafons ' 
judgment was given4»)(li|!^judges for the king, againft the 
opteion of Sir Samuel jufticc. 

• TJf^ping verjl Cozens. 


S. C.*Cartli. aya. Comb. 3ta. Holt 731. & 4 Mod. 310. 

T H E jury find a fpecial vcrdi£l, that Edward ofanVqmtablc 

feifcd in fee of the lands in qudlion, by indenturei»vjrh 
*dnted the fixteenth of OHober 1654, in confideration of ® ^ 

.‘marnage intended to be celebrated between him and Mrs. j”vy^a 
Grace Fry^ and of tooo/. portion, conveyed ihefe lands fOacc. ». Vm. 
triiftccs, to the ufe of himfcU and his hnrs until the mar-*^'2* IJ ' 
riage took and then to the ufe of Mrs. Graic Fry for ^ 

life, for her Jointure, then to truftccs and their heirs during 
the life of Edward Cozens^ in trult to fupport contingent An ufe cannot, 
remainders, and for that purpofe to make entries, i^c. but 1**'* 
to permit Edw^trd Cozens to receive the rents and profits 
during his life, remainder to the ufe of the firft, fecoiid, 3^5. B.n.! 
third, &fr. Tons of that marriage in tad male fucceffivclY, 316. 

mainder to the hei^s male of Edward Cozens and his then 
intended <wife, remainder to the heirs of their bodies, ro-J**"' 
mainder to theheirs male of Edward Cozensy remainder tOtroiim anU 
the right heirs of Edward *^Cozens\ and in this indenture their hcirvrotb^ 
Edward Cozens covenanted ft) levy a fine to thofc ufes, which "ft of them and 
fine was levied accordingly: tlicy find further that this 
riage took effec}:, and that Edward Cozens ifad ifiiie of that y, s, in trufi^ 
wifc,but one daughter, Elizabethp veho married afterwards to preferve 
GegH^ge Tipping: 'f bey find farther, th^it Edward Cozens jn 
fS 86 covenanted with John Sheppards^ (sfc, to levy a fine to J^^l^rmit 7”!?. 
the ufe of bimfelf for liJL j^emainder to his wife for life, with to take the prol 
divers zemind«ro*olMft and in tail, exclufive of bis fits, lift, y. s, 
daughter, ttmaindeiS^lllps^pwn right heirs; in purAiancc**•*“*!>'*“*?*“*• 
of which was leiried with warranty 

againft Edward C^arn/.a^ jbis heirs, with proclamations ac-C. C. 7t.*anu* 
cording to the ftatute; 390^ at the time of the fine levied 
VoL.I. ; D Edward^^:i^f^^^^ 
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MHivariCaztfu W3»in and had no iMie iftale: 

that the firft of Auguft i6Sd, Elinaluth the daughter died in 
of'hwmtire the life of her father, and left m infant daughter, Lucretia 
ciUt«, he ihall dipping, l'*flbr to the plaintilFi and T Feir. 1690, Edwaiu 
rot have a re- Cixetit died, and Grace his wife entered, and enjoytd toe 
See Bic m lands during her life, and that Lucretia was an infant at the 

ufes. 350. time of the death of Edviard'Ceztnt ; and that when Grace 

the wife of Edward Csum/ died, the defendant entered claim* 
J'*ftij^under the fettlement in t6^6i and that the Icflbr of the ‘ 
upon an infJit plaintiff cntred upon him, apd. leafed to dbe plaintiff; that 
is no bar, and the defendant re-entred upon him, and the plaintiff brought 
■o^SwaAna-thisejeamcnt. £//, \Ae. * 


And ferjeant Wright for the defendant argned, that Ed¬ 
ward Cozens had an ellate tail in Itimfelf, apd then be barred 
it by his fine in 1686, and by confequenh^ 'the fitle was in 
(<s)VideCnXit. the defendant. And toprove this, he^id, j^^iit (p) where the 
a 99 - x.t< ancefior took an eftate for life, and uCterwayds a limitation 
S7. I Co made to his right heirs, or his heirs mate|;‘'&r.<>he fee, be 
a. * it fimple or tail, veils in the anceftor, ' * 

only by defcent. Co. Lit. n2. A' Fetnt _ • ipr _ 

Moor 214. 1 Leon 182. 1 And, 288," • m this cafe 

Edward Cozens took an eftate (qt life, for there &'bere an ex-* 
pref*. limitation to Edward Cozens during bis Ufe^ for the 
trull being limited to Edouard Cozens to take, the profits 
during his life, is an eftate of freehold execiu^ in himfelf 
by the ftatute 27 Htn. 8 cap. p. For the felj^M'ia^by 
the common law, becaufe the bfe is limited iit thblh, and 
the ftatute faith, other, and not the fame, perfcjK'ib frice the 
ufe. Br. *lit. Feoffment al 1^, t*’i^ndeef. 328. 

Feoffment to A.gia the ufe of B. for life, rertbiindef'to the 
ufe of C. in tail, remainder to -the ufe of ^ the firft 

add fecond ufes are executed by the ftatftht!, third by 

the common law. And this wtU-not br^ }n'ilfb.n the rule, 
that the'ftatute ihall not execute a,vttfe npotr a uC| 4 for in 
this cafe the feoffees do not t^ bf way of tifis, but by* the 
common law. But if a man qhi^^l&andii^ls to Jl. .tertke 
ufe of B. and his heirs to truft'foT' this truft cannot be 
executed by the ftatute; becanfe the ufe iiras rdifed hpfotu in 
B. and executed. And aJtho* th* ftatute Ihiri) be ex<M;<rit^ 
in Edward Cozens^ yet as fiintUl jttns (hould reTiain ^ ‘ 
truftees, to ferve the conthtgeMtsremainders,- when, tbdy 
Ihould happen, Sed non 'alloeatuf>fLE^ by Ebtt ziA'Eljpre 
juftices, (no other jhfticul being iil8e^m)k'ibe truftees tale 
by the ftatute, and tbeit this limits^UI|if^ing to them-iA 
trail for Edward Cozens to take ^'projl^ there'eaojitg^ be 
an execution by the ftatpte^'ftir raiff nufe 

upon a ofe. If a feofl^ertt IgrouMte to the unt^ 

A. and bis heirs, in truft fdr jR. 'A. taki^ 'by the ftatute, 
becaufe be takes a different eftate by the ufe, feom that which 

he 



• • 


. Hilary Term jS & 7 Will. dr.Mat* 

he bath in the land and then the traft caiimet be exe> 
cuted. Then ftrjeant ^r^ht areued^ that by a refalting 
and operation of law, an cftate^'df freehold ihall be 
fo Edward CmriUt for which he relied upon Ct. ZiU 
32 . b. Penwiek and Mitjwdfi cafe, uii jk^ra. 'And it if no 
objefiion to fay that he has piade a difpofition here during 
his life: for the eflate to the tfuftees is but a bare eftate m 
freehold, ^forfeuable and tnergeaUe} and therefore the law 
may well create to Kim an eftt^ for life upon fuch poflQUBity. 
As if land is limited to fiur the life of S', remainder to jj. 
for his own lifes this remainder to B. is good, becaufe j 1 
might forfeit, fifr, 2 Co. 51. a. Std non alloeaiur ; for, • 
per curiaut, there cannot be here any refulting ufe to Edward 
Cogene, .becaufe be has nvide a full difpofition of the intire 
ellate, and theitthe law has no need to make it. But in the 
cafe of Etnwick and Hitfird the party had not difpofed of the 
freehold dufing his life, and the law caft it upon him, 1^. 
caufe whatfdever part of the ufe the feofler has not aliened, 
will remain to hHafelf. fiut in this cafe the defign was, 
that foe wh^ eftdte ihould b? difpofed of, fo that it (hould 
not be in the power of Edward'Cexem, to deftroy the cpn. 
stiogent remainders. So that hf the court will raife a refuh- 
ing ufe b«e, ,1$ will be contrary, as well to the intent of the 
parties, M td foe rules of the law. 2. It was anfwered and 
admitted' by rail, that the warranty had no operation, be- 
ca^fe the le^ of the plaintiff was an .infant at the time of 
the defeen^'- Eitt. Jeff. 726. Judgment was given for the 
plaintiff, 



*. 


Rex ver/. Ely. ^ 

T he ttturn of the refeue was qoafhedp hecaufe it was 
ttcuffiiy inftead of re/cttjffito Ex relatione tn^ri Kotu 

- Watc^w//r Biiiggs, Marflhall, B. R. 

^ * $. a 9 ilk. 565. 5 Mod. 8. 

X^*P!^nUff io his declaration fliewed his recovery, and «wt*nent w but 
that was brought by iaieM be^re Mr. Juft ice • 

Gre^y^^tind was by him cpminittcd in execution to the *©6.^^ " 

\ but does not fiiy, preut patetper reeonfum of the And tfco* it i» 
consfnttm^te The defendant demurs generally. And it 
was>tva 4 for the njsiift that this omiffioa waspt%iy mat* !!?*? 

aided by the general Acmorrer.it^iSutJdr* 
'Middkfin verC SailifjL^v^er% for it is enough oa u 
only laducseitim the adkioiip and not me foundation of its 8«oeni demurs 

die rccofd is the groond of the plain, 
ttSTs sAkiOi lie oil^ht to condudoj proui patet per recerJum: Litt! ^ 

^ ‘ 103. a 4 Ann. 

{«} That li Muld he had oa a fpecial demurrer, vide Str. isa 6 . ^ f d. L x. (4; 

O % but 
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3^0 


An adminiAra- 
to/can not 
bruit! «.ii tidlion 
in his own 
rijjht for the 
efcape of a per- 
foil ih e^fciunm 
on a judjrnnciit 
rccovvreJbythe 
jclminillratui in 
of ln^ iii- 
«'*llate Semb. 
<font. Dou^l. 4. 


Hilary Term 6 & 7 Will. & Mar. 

« 

but here the efcape is the foumlation of this a^ion; and ^1- 
tboui^h the commitment is not dtOinAly put in iiTue^ yet it 
mav be found upon the general iifae; and the defendant is 
nor eftopped by this record, but be may avrr, th^t J. S was 
not in jirifon, notwithilanding that; and the plaintiff oA^ht 
to prove him’an actual pnfoner. Judjrment for the plaintiff. 
/Hx rcliithne m'ri Adjudged Muh, 6 WilU (sT Mar. in 

JJ. R. &ce Hoi/. 233. 2 Satnid. 402. . • 


Debt was brought by the plaintiff in jure^fuo proprio^ for 
the efcape of a pnfoner in execution upon a judgment re¬ 
covered by the plaintiff as admitliilrat^.. And per curiam 
the atlion is ill brought; for the^firft judgment being jn 
right of the inteflate. the a£lioti of efcape ought to be’in 
right of the inteitale alfo. Mr. Hott. Hill. 6 WtlL 3. 
R. R. 


Borough’s cafe. 


!D. acc. Euj r. 

1719. 9, V. T^EBT will nc^ lie againft an infant for a copj^hold 
Vide alfo 9 G. fine upon his admiffion. And therefore an infant 
i.c. 19. arrefled upon fuch an action, being five years of age, was 
difeharged. £x relatjone m*ri Place.. 

Th k' ’ ^ 

not referee rtlit HE king made a Icafe of a houfe belonging to bis 

to an officer, j[ houfe-keeper of U'hitehall^ referving a rent to the 
^jjovMbkwt^ being, and it was held an ill refer- 

i.it. 143. U vation. For though the king may referve rent to a Aranger, 
yet fuch a refervation as this is ill, becaufe he cannot re¬ 
ferve rent to fuch an officer who is removeable at the will of 
the king.’ relatione m'ri Nott. HillT 6 Will. 3. . 5 . i?. 


Atkins ve^f.^Uton. 

S. C. Cn^b. 3x8. 


M ortgagor covenanted with the mortgagee, 
for the more abfoltite aifuranee of the lands mort^ged, 


Covenant by a 
j"*''for 

further aifiir* ^ ^ -_ ^_^_, 

^*11 to make fiich farther aifuranee^ is^c. ** Adjudged tliat this co- 
relcafc hirequi did iict oblige bhn to rcleafe hi&^e^qoity of redemp^ 

ty of red^m^ tion, but onlv to iQake foch farther afliirance pf the land, 
tioii. under the fiiine concRtion a« ^ the mottg;^. HW. 

6 jnil, 3. B. R, Em rt/atUHt Mt’ri Mm ' 


■* Eafter 
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Eafler T^rm 

7 wai. 3. B. R. 


Moore verf. Park- r. * 

8. C. with the Arf^umcnts of Coonfcl 4. Mod* 3x6. Skiiiii. 558. 

I N a feigned action to try an iflue directed out of f!v* 

houfe of jyers, a fpecia! verdiil was found, m which who i> mtitl.i 
the cafe was thus. A, bad iflue B. his fon, and upon tlic 
marriage of JB. fettfed lands to the uft of A for life, 
mainder to the* wife W B. for life, remainder to the firft, fecond, arvi(tlr vl 11 

fons in tail, remainder to his own right heirs. And after not vjl m tlu 
wards.^. devifed thole lands to iuchiflues male asi?. ihouldh.ivc iv.mj 

by any otNbr wife. (/?) in tail maie 5 and in cafe of failure of ilfue 
male in B: he devifed that all his lands fliould go to his grand- s. t*. j 
childrenbyhisdaughtefP.7f^e?rmfee,underwhonithcdc*endant Ahr. 'i n. De¬ 
claims, as grand child to Parker, A dies; B, fuffe»-3 a cTimmon 
reeovo^, and dies without any iflue m.ilc , uiiilcr whom the j^Oanv 
plaintiff claims. And upon this fpecial verdict, what cftatOAflr. 182 pi! 
had B^ and -after argiimeiH at the bar by Sir 'rL^nmA Powt\^ 23 Co 
^c, by //(?//chief jultice, it is impoflible to make this 3n 
eflate tail in for nothing is given to him by this devile, )\^ 
but he has only the eflatc char he had by the flrii fettlement. 135.1 .>ugl479. 
tn 2Q Ed 3. 2. Leom 7. eflate for life Is given to A, remainder •dio iucr, 
to the heirs of the body of B. A, afligns his elLite to B, by 
which B. becomes tenant for ihe life of A^ remainder to the ttiVby 

heiis of his body, yet he has not an intail executed in him- im|»licat'«n, 
fcif, but the remainder continues in contingc^ncy. So here, fhb*thc<-aa«^eii 
there being two feveral conveyances, this devife cannot 
tacked to the eftate tor life limited by a different convey- 
ance, quod fult eomejfnm by the other judices. See buk* m him fi. 

303. pL 58. But by Holt chief judice, the queftion is here, Am. 

^ if this immediate devife be good to the iflue not being in 
* ejfe* Devife to an infant en ventre fa mere is good a»a future ^ Fwr. *62. 

devife, but not if it be Jcyifed m praefenti.' Then here, ifaBio. P.c y6. 
this is a void devife, the fecond devife lhall he void alfo; Nor vtill his 
for it connoc be a contingent remainder, %ecaufe there is no 
pawicular eftate to fupport it \ 4 »and as au executory devife it R? 

acc. I Lev. X35. * 

A devife ptr verba dc praefenH to ftieh ifibe maleas he Ih^uM have by any future wife (hhjirfi 
Mag ihm thnug {h) and his iflue male by her being entitled to eflates tail uuder the ihdl con¬ 
veyance is bild. Cit, and dubt^ Fearn. 323. R* 4cc. BhurkA. 188 and vide Dougl. 489 and n. i. 
Feame 337 447. Vide pofl. S%%f iee alfo ante 3. and the cafes thtre cited. 

And fo is a Unilutloa over ia ca^ of flulvit of fuch iflue male. R. acc. Blackfl. z88. 

. (a) In Bkinn. ubrfl||^ this dovife it (fated to have been in AniA ietdemont, if lb, vide as to 
slie ad. point Dyer Z74. Frenchman's cafe. And I Aikd. 8. 

(3 *) Vidc^4 Mod. SJdnn. z. £0. Abr. and 3 Danv. Abr. ubi fupra. 

Che ‘ 





The condition 
of a bond for 
payment of mo¬ 
ney, tho* the 
words of aroid- 
anoeare omitt¬ 
ed, is a ^ood df- 
fcaionct R. acc. 
2 Saun. 

,^ 8 . D acc. 
Com. 

Ihiufrl fee. 
alTopoft. 335. 


Baitet Term 7 Will. 3. 

will be void, becaufe it is to fake oSh£l upon the death of Bm 
urithout iflue. Adj^umatur. ^ Ex telationt ttdri N§tU • 

Avery White. 

D ebt upon a'bomt conditioned to pay money;*and 
upon ^yer it anpearSi that the ufual conclufion of a 
condition, vis. that then this obligation (hall be void, istc. 
was omitted. And therefore Mr. Northey for the plainfifF 
argued, that the bond was (ingle. &ed ngn aHecatur. For, 
pe‘ chnam, the conditfon being to pay moneyi is a good de- 
fcafance of the bond; and if the obligor pay the money, the 
obligation (hall be void. But no jndgmenf was given, be¬ 
cause the parties agreed. Mr. Nott^ 


... 


Mclwood %'erf. Leech. 


Trcfpafs with- R E S P A S S. The words contra pacem wfre omitted 
J in the declaration, and therefore after execution of a 
bad after judg- writ of inquiry judgment was arrefted upon motion. But 
ment by default Holt chief ju(lu‘e Teemed to incline that it would have been 

«d "7 cfT 

1. c. 8 r. 1.4 
Ann. c. 16. f. 1, 


Gibbons verf. Pepper. 

u C. 4 Mud. 404. Salk. 637. cit. 3 Wilf..4ir* 


S 

tion muftconfels ^*Y^RESPASS, aflliult and battery. The defendag^ 
acaufeofadion J pleads, that hc rode upon a horfe in the king’s high* 

being affrighted ran away with him, 
affault and bat- pc^^Tons ft tndtng in the wav, among whom the plaintiff ftood; 
tery that the fo that hc could not ftop thc horfc; that there were fevcral 
^ perfons ftanding in the way, among whom the plaintiff ftood; 

and hw ^ called to thcm to take care, but that notwith- 

on afudden ftandhig, thc plaintiff'tlid not go out of the way, butcon- 
fiiglu ran away tinned thefe; fo that the defendant’s hdrfe ran over thc 
with him, that plaintiff againft the will of the defendant; efl eadem 

The plaintiff demurred. And Tcrjeanc. 
out of the \tay, DamaU fot the defendant argued, that if the defendant in 
and uDon his his juftification (hews that the 8ccicfent was inevitable, and 
ncglcA the negligence of thc def^dant did not caufe it, judg- 

againftThe ^ givcn for himt ptovc wbich hc oitt^ 

^eudant'awill, 344. Weavir verf. Wart. JIft). 864. pL llpZ. % 
i»^d. Abr^ 548* •! BrownL prtc. f88. 

Vide 1 Vent. ^ ^ 

for thc i^iottff faidj that kt all th^c cafes the de- 
Seeuiib Sty. 7a. fondant confofled a battery, which he afterwards juftified; 

but in this cafe he juTcilictl S b.>tteryi^ which is no battery* 
Of which opinion vtos the whole court ;• for if I ride ppon a 
~ horfe, and J. 8 ! whips the horfe, fo that lie runs away with 
me and runs over any other perfon, be whp whippra the 

horfis 
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* •*, # 

borfe h guilty of the b^ff, and not me- ' But if I bf ^ur* . • 
ring M^as the caufe of luch accitlcnty then 1 am guilty* in 
the fame maiineri if takes the hand of jB. and v^ith it ^ 
ftrikes C. A. h the trefpafler» and not J 9 . And* per 
Na7>tp the defendant might*bave given this juftification in 
evidencci upbn the general t/Tue pleaded. And therefore 
judgment was given for tlie piaintid* 

, Mcriton verf Briggs. 

E scape. T 4 ie defendant pleads recaption upon fjjrfji If the dfFcndant 
purfuit. The plaintiff*replies, /ie injuria Jua 
abfque hoc quod htt^iook^ isfe, upon frcfli purfuit, purfirt \o\ii 

ditinet. The defendant demurs, and (hews for caufc, th it of (>ic"pr, 
the plaintiff had rraverfed matter not al)edge<l In the plea, plaimiff 
vtz. quod adhuc dtt iffe^vehich ought not to be j for if the 
deftndant hath fuffered S. to efcape a month alter the 
caption, yet the plaintiff fliali be barred by the recaption anddoe^not ftill 
for the old ofeape, and (hall have a new a£lion for the new him. ^ 
elcapcj //s/r chief jullicc «#'g/iWr, for both are but one : 

efcape. Judgment for the plaintiff. Mr. iVs//. 

R ex verf. Cro(by altas Philips. a parionn.d« 

* OSBT was indiSed of hJjjh treafont and at the trial 

at bar he excepted againft the evidence of Mr. Aaron {ent witncft/ s'. 
Smithy becaufe he had been fet in the pillory upon a judg- C. y Mod. 15, 
ment given againft him in this court, upon an information 
34»C/?r. 2. the record of which he produced. Mr. folicirbr 
general,SVrwr and Mr. Cowper on behalf of Aaron Smith ar- Holt 753. Gilh. 
gued, that the infamy was always a confequence of the guilt, Hvid. *8 R. 
and not of the puniihment \ and therefore, by them, if an 
innocent man hath an infamous judgment given againft him, v^nt? 347^*0. 
for a crime that does not deferve fuch Judgment, this will acc. ^h. Ki. 
not render the party infamous. Then for application they P**. %o%. Sec 
faid, that the crime of which Mr. Aaron Smith was accufed, 375*’ 
did not deferve fuc& judgment; and therefore (half not takC'»Ti,the infimy 
away his teftiinony. And .Sir Samuel juftice Teemed to of the crime, 
be of that, opinion. But Holt chief juftice gave no opinion “‘'J? J*!r 
as to this point, faying th^t he could not impeach the record; “jceriwav a ^ 
but he was of opinion that*the general a£t of pardon, 2 man'* teftimo.. 

tsf Mar. gave Mr. Smith a new crdHit, but did not»y» S-C. Sa!k. 
work by way of reftoration, to rts^ore him to his old credit. 

As if a perfon be attainted of felonyy he is now incapable of i^^Mod. 
making a ^urchafe to boid> or to give evidence; but if the sndHoltubifu. 
king pardons him, be is now become a new creature, and p»lti«cc.3i«v. 
may do both 5 (aii but he is not reftoted,' to inherit to thofe 
perfonsi to whom he liras inheritable b^re. And the dif-,^b.T3tli£d.n.t 

^ Compsrifl» of 

lttiid 9 fw SvUcBce ia trsato. S. €. f a Mod. tod Skinn. v^iihpeoftmlfethop^t an immi 
it th ia wtktttpHU. R.mc. Burr. 644.) 

(«} R. MC. C IRt tfit. k. 9, 


fecence 
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<.urp 
not 
Vilicy. 


T ^ 

Par 4 on nwy fcrence is^ bcwccn si dvil’difability, which the pardon .can- 

Ifigranf^ cafe, and a cri* 
‘ **"rtiinal difability, which the paijlon may take away. And 
for thefe reafons the teftimouy of Mr. ^ar<tn Smith was acii^ 
milted. But the princfpai point of treafori charged »upon 
Mr. Cr^y^ being the writing of certain treafonable papers, 
which the king*8 counfel endeavoured to prove by compari- 
fon of hands, having no other evidcnci^ tHc prJfoner, Mr. 
CroJl^S^y produced the copy of the acl of parliament for*"the 
rcvif/’fil of the attainder of Algermon SiSn^y efq. in which it 
was declared, that the epmpariton of hands* is not legal evi¬ 
dent c. Upon uhuh the jury found the prifoner not guilty. 


WHlittn'S G.rcy. 

S. 6. 4 40.V X Sdlk. 12. Sulk. 149. lioit 307 * xa Mod. 9X/Con'I>. 

cit. 'Str. ?I4. 

Ach'niay^hlvc ^ ^ ejcecufor of 7. S. brought ah 5 ^l»VWtxpon 

action of tort ^ his Cafe agaiiift GV^y fheriff of the county of ; 

for jn in}iiry ^nd tIecLired that his tellator had recovered^iudgS’cnt in 
l!*’"*;^“*!l^?u^rdebt for-.iszainft Alelhfu upon which he O&^d a 


i yferi 


trftator^in dire<fled to the defendant, then fherifF, to levy 147/, 

tcft.itorVlife I o', of the goods of Mellin\ that the defendant, by virtue . 
tmic,R.acp.SfT. pf thc jfor/ facias^ took in execution goods of Mdlin to the 
zo^ fcrallbj 10 r/. loj. but fnlfo^ frtiudulenU}\ it dirtpiive^ ^^e- 

C« 17. a. Cio turned, that he had levud goods but to the value of'47/. 
Cjf ii 6 . and I part of which he bad fold, to the value of 29^. 154. andW. 
j^d*^88 ^ ^ and that for the rcfidue he bad not found purchafers, £yr. 

poft. ^ return, the plaintiff, as executor, brings- 

this a£lion. Upon not guilty pleaded, verdi£l was given 
for the plaintiff. And now Mr* Norihey moved in arreft of 
judgment, that the a£lion did not He; becaufe this faife re¬ 
turn is a mere perfonal wrong, and of confequence died 
with the teflator. And it is not within the ftatute of 4 
Lutch. 167. Ed. 3. rap. 7, de bonis afportatis^ * And he cited l Roll. Abr. 
Nov x? 91,2. Tu. Executors pi. 2. which book f^y^ th^jt it was 
189. jonct 173 'left a f^ititre in the cafe between Lemafon and TUxon^ (for thp 
court was equally divided) if cafe Hes for. an executor for an 
efcape upon mejne procefs made in* the life of the teflator. 
And if upon a^cr/ facias the iheriff levies the debt, and docs 
not return bis writ, nor pa^ tRe money to the party, and ike 
perfon who Axes the execution dies, whether his executor 
may have an a^ion againft the fteriflfl, RalU fays, thajtin't^cxfe . 
between Spurflotv and Prince^' this be moved aftey y|erdi$ in ' 
arre A of judgment, the pUintitfjprayedjudg^ 
to the end ^hat he might comn^encc ^ ncw^iiSliipn for his own 
expedition. But Holt chief juAke, ami Si| Samt^elEyre jufticey 
(Sir Giles Eyre juftice, ax»d Siry/<V/wrw Gregoryf being abfent by 
rtafon of fickneik) after the cafe bad been argued two or threerv 
tiu\es, were of opinion, that the adion wtU lay, for the cafe 

of 


j Roll. Alir. 
<>13 i»i‘ .»• ‘ 
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An exe«.ufoi 

o{*Lemafon and Dixon was upoo nufne proccfs, bat If It ^ 

after execution, the judges thm, bjr the resftllM wbKb tlw* 

they gare, feem to incline that the afllion wduld he. To efcape of b pri- 
tbe fame purpofe is P. N. B. 121. n. This Wetns then tofontr m exccn- 
be ftri^pger than when tbef body is taken In eweadonj 
the body 18 but in nature of a pledge fur the ddit, but upontJ,' vid« jnte 
levying of tbe goods, a right wa» refted io the teftator. 36 a 4 m poP. 
And the (latute de btms afportatu has been always favour- 97 d Mich 5 
ably'extended for the heneiit of exeentors. Iw which || Q,^„f 
reafons they gvrfi judgpient for tbe jdaifitiff. ^ h iln 1691 intr 

Trm 4 Will A Miir C B K [ 769 

^ciltham •urrf. Sparkes 

S C Skinn 5^6 Comb ^ao. 

M W'ahham exectltor of Raih'icl WaUham^ In Hebt on a 
^ exei^^ix of WflUam W'dliham^ brings debt upon bond bi> 1 (t m Icm- 
agaioft the defendants Pht defendant demands oyer of the the 

bond, the condition^ which was, that if the defen-s* jn” ^ 

danty hU h&rsy executors, and adminiftrators, (ball faveandchildien, it 
harmIdjfiata>'WeH tbi overlecirs of the poor of Shafford m 
Bedfordjmu anrf their fucceflbrs, as all tbe inhabitants of the 
laid pantli, from all expetices, charges, Iffe. upon the ac- to pj) a« for 
•count of John Gordtfij his wife and children, that then, tl c raAimnunrc 
CsTf. The defendant pleads non damnlficatp &c* 1 he plaintiff ^ 
replies, that John Garden had *JofephGoidtny who fettled j 
at SbaVordi and there married, and had children there born ; jnd uhildren 
th^ jofepb Garden being (ick, became impotent and inca- 
pabie of maintaining himfelf, fo that the 19th of 5 An ndditiona) 

icf Mar. two juflices of peace, upon complaint made 
to them by the ovcrlcera of the poor, made an order and 
warrant, that the inhabitants of the faid parifli (hould allow muntename of 
2s for one week then paffed, for the ra^ntenance of 7 ^}. lb foiplu- 

/fph Gordon, his wife and chiUten 5 which order and warrant ^ *1 

were delivered to Nicholat Seam/ overfeer of the podr: that * 

the 2s, were patdjby the inhabitants and he avers tbatmukri • 

Sd. part «f ^ 2 J. was for the matnteuance of Jofepb 
Gordon, &c> To this tive defendant rrioins, and traverfes, 
that the Sd, w^re tor the maintenance 01 Jofepb Gordon, &c. 

The plaintitFdemurs, jibqeant Heath and ferjeant Hlight 

for the piahitiff atgoe, that the traverfe, «bich the defend- 

arttbath taken, is tminateml. Fot if a man will traverle, „ 

he oUg^ to traverfe that wiuch*will reduce the point 

debate to a conilufion, and then tbe traverfe is good reduce the 

rtnyfA. $. But the defendant has not done fo here, for he P®"** *“ 

hibtravenM thtt ^d. was for the mauitenance of Jof^b 

Garden, where every gofti that was for the maintenance ofnoagl 445 

his wife or children, was in efl«A for the ufo and miinte- 1 he huflnnd « 

nance ot him. For by thp common law, as we}l as by the oW'g^ “ P*®; 

law of nature, the hufoand is obliged to provide for his the^a^ 

for tiicru: cltil- 

dren, vide 4^ fibs. c. a. f 7 —.7 Jac. i c 4 f 8.—.5 Gic8fii7G2jcjl’i 
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wife and the parents for their children, and therefore eveiy 
part of the 2/. is a breach pf the condition, 2* The tra-« 
verfe is too narrow, for he has not traverfed any part of 
the SJ, For if 2 tl. was for the ufe or maintenance of 


Gordtn^ that was a breach of the condition. Mi^ 
fofth0K and ^\t Btfrihdbmenv Siotver for the defendant arguedi 
That the word children in the condition of the bond, (hall 
not be extended farther than to JiJiph Qardmy who was the 
child of John Gorden^ and not to the children of 
Gardens which will be a foil anfwer to the firft objeAion of 
the^ferjeants. 2. They took a difttndion between a general 
iirue and a collateral tflue, and cited to maintain the tra- 
verfe, Co, Lift, 281. b. Cro, Eliz: 84. Dyer. iic. h, upon 
the authority of which they concluded, that in this prefent 
Two jiifticci ‘ jjie traverfe was not too tia|TOi%4 3. They^tpok ex- 
fioiwmJw <10 replication, that the juftices of 'peace out:>of 

order for an ex- feffions could not make an Order for an exprefs Aim Jpr the 
prrf«fuinf<n‘ mamtehaucc of a poor .man, but they agreed/that they 
rtcmaintenancc f,gn ^ j-aje made bv the parifliioners. -T^ut to this 

•fa pauper, court anfwcred, that all the juftices of peace Jn England 
did fo, and therefore, though they have not authority to do 
It in ftri£tnefs of law, yet cotnmunu error fant jus. And 
the court refolved, that the averment, tnat the Hd 


was 


for the maintenance and ufe of J*/eph Garden was ill, and' 
only Airplufige, for the 2s. was for the ufe of Jofeph 
Garden^ for that which is for the ufe of the wife and the 
children, is for the ufe of the buiband and iatber, 
becaufe the hufband and father is obliged to 
vide for them \ and fo ir was a manifeft breach 
of the condition of the bond. Then the plaIntifF has led 
the defendant out of the way, and he has followed him with 
an immaterial traverfe. But they agreed that the traverfe 
was good enough^, as to the not traverfing of the %d. and 
every part thereof. And they OjgtteA to the diftinflioii 
made oy Sir BareMomenu Shower aiid Mr. Northey. But 
then reje&ing this averment out ^ tbd^cafe, and the tra- 
verfe allb, it ^ia.apparent, that this money egme to the ufe 
of Jefepb Garden^ which was a breach of the condition of 
the bdnd. And therefore upon»the merits of the caufe the 
court feid, that they gave judgment for the plaintiff! Note^ 
That where it is faid in the oreach, that the 2r. were for 
' a week then paft^ altbunglf this was oljeAed to be too 
uncertain, yet it was helct good eaottgbi becaufe this bond 
cannot be fued zgatbt* 


1, 
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Stf George Treby CAief 

Sir Edward Nevil 1 
Sir John Powell 
Sir Thonuls Rokeby 3 


Brittel Bade. 

S. C. 5 »Ik. xS^r., 


TJ'J]y:TMENT for lands, (s/'t. The defendant Ancient de- 
plcadst that the lands are held of the dean and»^ne>*nopleji 
chafer of Worctfier^ ut de manerio di D» which is ancient for 
demefne, idc, "Hie plaintiff replies, quod bene et verum t/l^ Salk. 
that the lands aforefaid ienentur de dtcano et capituU 56. Cro. Jac. 
Wigorniae ut de manerio de D* which is ancient demefne, $ 59 * 3 
but he farther faith, that the lands are copyhold 
parcel of the faid manor, Ve. The defendant rejoinst quod^ iub Buit. 
en quopraediSbus the plaintiff cognovit^ that the lands are an-1046. R.,cont. 
cient demefne, it is^ot material, whether they ajQp copy- ^ 
hold lands or fjmhold, tsfr* The plaintiff dehiurs. And 
feijeant for the plaintiff argued, that the rqoinderbe hcMof the 

is ill, for copvbold lands are of a nature fo bafe, tnat* the manor, 
party cannot nave a writ of rwbi clofc for them. F. N, B, 

11, m. And if they iball be tried in the couft of the lord, convhoU**^d« 
he in effed will be both judge and partys And for this ax Affif. X3. / 
reafon they fliall lie tried by common law* 

And he cited a cafo 6 Cff Mtar^ Cs B» RoU 553. 
where in eje6lmentthe defendant pleaded, that the lands, 
for which the ^e£l;ment was brought, were aihcient demefne; 
the plaintiff replied^ that they were copyhold, and upon 
demurrer it was adjudged for the plaintiff!' And of this <mi« 
nion was the whole court. But then feijeant Trinder ror 
the defendant took exception to the replimtioii, that it was 

, repugnant 
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t 

repugnant to itfelf; for by faying tenentur^ &c. ut dt ma* 
fc) poll i%to plaintiff confldIbs» that the lands were freehold ( 

12JX. for copyhold land^ cai;iilot be bolflfn ot the manor, but (a) 

are parcel ox the manor itfelf, which confifls of demeans 
and fervices; and then when the plaintiff fays, that they 
are copyhold landjB» this ie repifgo^ijit .to what he'bad faid 
before; «nd therefore it is*void» And of this opinion were 
Treby chief juftice, NeviH and Rokeby jufticcs. But Poxvell 
juftice contra. For.onc fays in common fpecch, thaA copy- 

J ^old lands are held of the manor* And Tmhy chief juiliLc 
aid, that the’jorifdiftion of the court of the lord of the 
manor extends to fapds held of the panor, and not to lands 
/ parcel of the manor. And therefore by*lhc opinion of rhree 

judices the writ was abated. * 


Int. Hil 6 
WMI. 1 C. B. 
Rui. jc*'. 


Yaxley verj. Raiticr. 


In an action for P B T brought by the plaintiff, lord of the manor of 
forThccttci to A- ^ TaxUy buWs bali^ againd the defendant a copyholder 
aheiie, there it of the fame manor, for a fine for licence to aliene copyhold 
no oLCdi'ion to lands 5 and he declares, that there is, and time whereof, 
fliew tliAt the ^ cudom Within the manor of Yapdey^ builds hnj/^^ 

finecopyholdcrs within the fame manor have ufed 
pointed to be time whcrcof, 6'r. to pay to the lord of the faid manor 
paid ib \Mthin upon every alienation of tpe faid copyhold lands, a fine for 

WhSc*!rtcnder alienc. That the plaintiff was lord of |hc faid 

oughrtobc *^n^5inor, and that the defendant was a copyholder df the 
pl^dcdwitha fame manor. And that the plaintiff gave licence to the 
uutpmpaprif defendant to aliene, for which the plaintiff affeffed fo much 
tn ^ defendant to j).iy it at 

m^rlancc defendant aliened, and did not pay the 

aec. poll. 254- fine to the plaintiff; by which an aQioii accrued to the 
j.utw.a3S.videp]2iiitifp^ Xhc defendant imparles; and then as to 

B^et 4to Ed-P^**^ pleads a tender. And to chss the plaintiff replies, 

353* 357* defendant (ball not be admitted to plead it after an 

imparlance, Csfc, The defendant rejoins, tu/ record of 
th<^imparlance, and this was^ found againd the defendant. 
As to the other part the defendant pleads m/ debet, and 
verdifl for thf plaintiff. And ferjeant Rotherham moved in 
atreft of judgment, that the dieclayation was ill, becaufe it 
• did not appear, that place, where the money for the fine 
was appointed to be paid, was within the manor of Yaxley 
hulis hall\ but rather it appeared, that it was at^pointed to 
be paid out of the manoy, for. it was appointed to.be paid 
at Taxley. huV^ which is -not (aid to be within the manor; 
And It iliail not be intended to be the fame, with Taxky bulFs 
hall. And the lord cannot.appoint aplace for payment cue 
of the manor, for then the tenant might be forced to .go all 

over 
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* over England in queft of the lord»^ tq the tetiant’s greart pie* 
judice. And he compared it to* the cafe in Laie% 1^%. 

Grey verC Ulijes. But Levins feijeant for the*plabtiff a- 
grded the cafe in Latcb, and the reafon of it waa^ becaufe 
rent ought to be paid upon the land. But in the prihcipal 
cafe the fine is collateraL And befides» the court vrili not 
intend (efpecially after a verdifl) that the places was out 
of the manor: fince this intendment wo^ ^prive a man lord maf 
of a rights that accrued by a kind of contrafi. And thataflefta fiacouc 
the lord may aflefs I fine out of the manot» all agreed."^ die manor 
Then why may not he make it payable out of the manor 
alfo ? And it waa»adjudged accordingly by the whole courts 
and judgment was given for the plaintim But if it had 
been for a forfeiture^ the court faid that it might have been * 
Otheiwife. 



4^ 


Trinity Term 


7 Will. 3r B. R. 1695. 

Sir John Holt CH^ 

Sir William Gregory 
, Sir Giles Eyre duJ 
3 June in this term 
Sir Samuel Eyre 


Sciway vetf. Holloway. 

Lrtvinjf (tedi yfc jf agreement wa* made between Mtrry and &>/. 

plaintiff, for a certain parcel of hopi 
rurlcr fetit out, for fo much moitcy, and that Mtry upon bis delivery 
isnodcEvery toof them to Jlo/loway^ the ndw defendant (who wat a 
Vid^hckft. carrier) Should have hia money. brought 

909! a£lion for this moneyi knd recovered, upon evidence 

that the hops were left at the inn where Holloway lodged, 
without prcfvin^any delivery to Hollowtff or bis fervant; 
but only a woman (who bad iciVed before, but 

had quitted his fervice for five years) faid to the carman, if 
he laid them down Holloway wonldafinA them. And upon 
the trial it was proved, that there were many carriers who 
lodged at the fame inn, but none of theunTweUt out the 
fame *day. Holt chief Juftice 091 approving this verdif):, the 
caufe being tried before hiaisea new triad was granted, and 
Merry had anc^her verdidi given for him. Upon which 
Sel^toay brought this adion aAii]A HtA^way the carrier; and 
feme of the jurymen, wHohadbeeii jurymen in the other 
caufe between MorrymA. Mwy^ being upon the jury in 
this caufe, gave a verdiQ tor Hothway^ which ii| emS was 
contrary to their former verdid ^ for if they were not de« 
livered to HoUowajf a» they have now found that they were 
not, then they ought not hsve given a veMi£| for Merry 
againft Selwdy^ upon which Setway moved for a new trial 
in this caufe between him and Hotteway. But the court 
faid, that they oouM net help the two Ibrmer mdiAs, but 
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they were all of opinioDt that the hope could npt W iaid 
to be deliveFcd to HoUttvay ; and themote a iMur trial was 
denied. 

^rinn. verf, Bdvrards. 

S. C. 3 Satk* 145. 


D ebt upon a judgment. The defendant {fleadsy that a writ «r error 
a writ of error ,ta brought returnable in the exche- f*^^/"*.** • 
quep chamber ophn the- faiim judgmwt, which «» y« ^ 

pending! and prays, eat tnde fine dte quoufipte^ C?V. ^hc aaion of debt 
plaintiff demurs. And adjudged for himj oecaufe the de« upon a judgment 
fendant ought to^baw concluded quod kreve cajfetur. But 
eat inde fine die quoufque^ ific, is a g<^ conclulion^ where ex- 1/ Ldl 
communication is pleaded in abatement; becaufe there re-Ent. 
fummons lies, but it does not lie in this principal cafe* B. r. a;. 
Bufprr etetiam thefe a£iions are vexations, and therefore not ^ 

to be countenanced; and for this reafon common bail has cont al^od. 
been often aMowed in thefe actions. And Holt chief juftice 147.7 Mod.6s. 
faid, that a writ of error in efie£k fuperfeded the judgment, to 1 

prove which he cited a cafe between Reed and Pierpoint^^^*^^):.^- 
which in effeA was thus; (i) S baa judgment given poft 
againfl: him for ao/. and acknowledged a ftatute for ao/. ifruchplracon. 
^and died, have made J. N* executor, and leaving affets a 

only to the value of 20/. 7 . N. brought a writ of error 
upon the judgitient, and pending the writ he paid the fta- it i» 
tute*; and it was adjudged, that he might juftify it againft b^d. R. occ. 
the judgment, becaufe it syas fuperfeded by the writ of cr- 
toft Judgment was given in the principal cafe, that the cJitV j * 
defendant (hould anfwer over. The fame judgment was if an ex^utor 
given Mieb* 7 W. 3. A R* between Ranvley and Rapfin (^j bi^gudebt os 
for the fame reafons. And then it was refolvcd, that a J ^ 
writ of error pending is a good plea in a ^eire facias upon he maV 

a judgment. The fame judgment was given Mich^ 8 U'ilL peodini^ the^ 

2- R^ between Chafnvorth %vAMerriman. Mr. .Z)/iy. ^nt pay a 
HilL 6 WilL 3. Iiwtbe exchequer chamber all th| juftices 
and barons (except baron. Turton) were of opinioiH that T^viod. ’ 
in debt upon judgment, error brought upon the judgment 140. 
il a good plea in delay quoufque^ (fic. but they cid not give 
judgment. Between King an^l Tuck. 


(a) Note, The modern pmAlce it to move to ftay proceedinj^ vmil the writ of error It de¬ 
termined ; and vide Burr. S4J4. « 

(d) This calc it not truly Rated here or in anyof the reporte of it which are Yclv« 99. Crd. 
Mka, 734. %% 7 h and ft BrownL 39,8i. ise the record in Coke's Entries tja. 

(«) ;gldiui. 59a Holt 198k 


* Rex nierf, Btthell. 

8. C. Salk. 348. Hokiiy. ift Mod. 74 <oni wtththe aigumentaof counftl 
5 Mod. 19. * 

Xi being committed to the keeper of JVrso -a eouit of over 
^ gate f to be kept in ikfe cuftody, until he (hould pay and terminer 
a fine, which was fet upon him by the court at the 
Bailey^ upon a conviftion of having exchanged broad mo-^vuhoutproeert. 

ncy 
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Nor can tlicf for cUppcdi agutift the new aO: of parliament, pto- 

to i)ri«g him to the king;8 bench, 
nmicdiatc of- m ordcf to be torned over to the Marfmlfiay pl^Stending 
liv- r ^ that there were fevcral aiSUons depending againft hinf4 
i.ur-ho’a com habeas c&¥fia$ Hevt keeper of Niwgs^ returned, that 

rr|;\uar*!n both was committed to bimi fafely tO be Kept in cUftody, 

ihdtf partiru- virtuti cuji^dam vrjinis curiae of the fei&ons at the Oid Bat Vy, 

Urs the court tenor cujus fequiUer in baec verba^ viz.’ that' IFilltam Bithell is 
4.**^known to have exchanged broad money for clipped,/* 
ty,^U Vult j^r rttritiwf quod WHlelmus Bithelt 

pc’aiKior hi*kdc .fotvat domino Tfp tnille hhras bonae'e^^fjfgallffMnetae Anghae 
tcntion, on an pra Jlne^ tt remaueat irt gaoh^ de ivoUfque^ tSc, 

Bartholomevf Shower % Mr. Nbhbey^ tfc. took exception 
5».vido Vau^J. ro fbis return. . .. ' , , 

135. I That it appears by this return, that there ivas no 

commitment, for it is faid, th^t Bt/heU wa8jgci^mited*%*fr- ‘ 
tuU cuinfdamordimtf in which Order no commStmPKt appears. 

a. It docs not appear, that"il/V/W/was pretknt court, 
and then the court could not commit him yrlthgut procefs 
' of capias. 

3. It docs not appear, that Bithell was 4 n prifbn before; 
and no implication by the word remaneat (hall aid it. 

4. That every commitment ought to be to the immediate 
officer of the court, and therefore in this cafo&'^en^t to 
have been to the (heri/F of Middlefen^ who 

officer of the court, and not to the^gadler of Newgkp^ 
w'ho is but a fubordinate officer, of the (hcrifF> and no o£« 
cer of the court. •, 

Againfl tbefe objedions the^ king’s counfel argued, that 
although the return was not fo good as it might have been, . 
vet fufficient caufe appeared upon rhe return, to remand 
bim. And for^this reaibn (as they told me, for I was not 
ptefent in court when judgment was given) the prifoner was 
remanded to Newgate^ notwithflanding that the perfons, 
who were pretended to bs bail for him in the a£lions de- 
pending^againd him in this poprt, deSafod that they ren¬ 
dered him in difeharge of t^trtfelves, tbe^court only re¬ 
garding it as a trick. But the coui^t wm of opinion, that 
the return was not good, for^^hep a man js taken in exc-^ 
cution, he ought to be committed to the (heriff, who is' 
the immv^diate officer of'the court,'md the party ought (o 
be prefent in court, when he is committed, otberwile the 
want of a writ is not fupplied' Ahd by Hob chief jdftit 9 |||>^ 
if a man againft whom (udgment is myen in the king’a . 
bench, be walki^ in Vte^mnJi&JsalT^ the kiAg’s bench i 
may fend a ripftai^ to bnn^ s^nd* the court ^ , 

may commit ,him in eaediinon/^ULnthowe, if he were ; 
at Charing^r^,' / * ♦ ‘ ' 

' Rex 
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’ ^ Rex & Regifa, V€/^ Kjotepc. 

• c* 8*Ik.>4i5. 1% MoJ.' 7jr. Con^. 334- ^Holt 4^9. wj * 

«f «ouAfel. 4 Mol. a 73. \^rth. 3^^. SlLiHi^'44 

A Scire/fscias ifluedt out of ih^ jietfy fit ,. ^, 

fepcal letteiA pacept jbeariog d^ite 2gth^{'JieceM-^ Rijnt .i moji- 

in the 27th year <rf the reign of king C|Mr^^v1tbsJe<lond, 



V to iTic fcinjf may 



if Cite phut to. Other letters'patcnlj reciting tfte 

grant to Ma^tin^ he gH^icd this office to Fryer for life* to I ic. ;al«>tK 
commence after tllfe death* furrender, or/orfeiture oi^ ALtr- .v^- 5 *- 54 . 
tin. Ff \tt « fterwardii furrendered his letters p?itent to the 
kin^r; who afterward.^* in confideration of the furrender of 
the of Fryer ^ granted by letters ^patent this 270 b (i) 



is the now defendant) to commence after the death, fur- of mcc>< at wjU. 
render, forfeiture,^ Or other determination of the ellativ of »scmb. utc. 

un an<l Henry Kempe. Henry Kempe dies, and then king 
Chirlet the fecond dies * and now this fare facias is lued ‘ 

" ^gaij|tt^.^e'j(jtefendant* to repeal thefe letters patent. 

‘ argued feveral times by Gonld king's fer- 

jekot anatSrjeant for the king, and by .*“ir 'Thotm$s 

Ponvis^ Mr. Norihy^ ilTc for the detendaat, And now Sir 
Saniefei Fyre^ Hitd Holt cldf'f jnftice (ihL*re being but two 
jndges'in court) gave their opinums in ffilemn arguments 
for the defendant. Sir Eu^ard Eytt jultlce f^r tlic ficfcndant 
faidj'that the principal q>4^ere was, w'ljcrlur the Ictr^rs patent 
of Fryir Wi-re good? Tor admittmc lliat they were good, ]f tbr'ivc>w<’«l 
the defendant ought to have judgment : for the confideration conbdc*.y o.-.r f 
of the letters patent of Kempe was the Inrrender of thofe 
Fryer ; and Jf ihofc oiFtya were gootl, then the confiJepotion ,*rvoid.V.^IV.* 
of thofe of Kempe*,vein good, and by conC*qiience the grant. 9C0. yVb tVe 
But it the letters patent of Fryer weie ill, then there was See Hob. 403. 
nu confideration in the patent of Kempe^ and the fcing^was 
deceivctl m his grgnt, and thoyeforc ic was void in law. But 
he was of opinipn, that thelettets patent of Ffyer were good ; 
againfl the validity of ^%^iich it was ohjedM* i. That an 
enate for life, as tlits oi Fryer waS| could not de^Kud upon 

eftate at will ^ to which objedion he .inrwered* that this i 

. ^rant of office did not refemble that of lands, for an office is 
^ np longer )n being than u is iti grant by the king; fur the 'rhe king has no 
* kingtias^no reveiupnol' an office, Wr can he grant it by that 
name,aaj| Hen. jf. jz. 7-14 -1 Srownl. 242* Ctc. Car. 

203. 8 Co. 50. S'. 8 j* 3»«ut the king may grant it in that name. 

(x) As to fuch a grant of a judicial rffice. See 4 Co. 4. a. a Holl. Ahr. 154. L 8. Co. Lit* 
xjth. £8. 3. b. and 11. 3. and Uic tafes there cited. 

VoL. I. £ poflelTton 
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p<^l!ioiiy of)tj» tafceeSi^ imfyinrg. 8 i&a. 7.12. i 
7. .8 C«. Lit. 3. i, Cro, Car. 203. ‘3 Leon, 

31. ttof U » tpimular eftate titeeffiuryt to fupport this 
grant o£ dMotttet'A^/Stfwrv.. ^ 

• 1 

2. It thatt the king im$ deceived in his 

! ;ranc to* Ffyer^' which Wiss to comtkience after the death, 
urrcnder or ferfeitore oi Manifu for the eftate of Martin^ 
bein^ only an eftate at will, it dernld not be furrendered or 
forfeited; for thofe ads, which in ctfes of other particular 
eftates will amount to a furrender or forfeiture, in cafe of an 
eftate at will amount to a determination of the will j ancf 
therefore there cannot be a fiirrender or forfeiture of an 
eftate at will (to which laft aflerrion Mr, Juftice Eyre agreed). 
And In fad the eftate of Martin did not determine by 
his death, fuitender or forfeiture, but by the death of king 
Charles the fecond; and therefore this ^ant tp Fryer could 
not take efFed, becaufe MarM^ eftate' didon^^tfetermine 
by his death, furrendd* or forfeiture. 

' I f 

To anfwer wliich obje^^ions be Caid, “thac it ought to be 
coa&dered, 1. When the king (hall be faid to-be deceived, 
to avoid a grant. 2. In what manner tho grant of the kipg^ 
(hall take eflefi, and what eonftttiflion it have. 

^ i 

Aialif orfartUI At to the firft, whcrc the matter exprefled to he fuggeR* 
fafg^eftion by ed on the part of the grantee' is fiiHi, and to the prejudice 
tee the king;, tliere if the king he deceived, that will^void^ 

prejudice. V(iU the grant. ' » 

nuke the buiK’* 

* But where the words are tho words of the king, and it 
appear? that lie ha$ onlfmiftaken the law j there he (hall 
SeeaHbCiw flot DC faid to he deccivedt to the avoidance of the grant.. 
Eliz. 6j*. Ydv. Af if there is an eftate in eje not redted, or t^en the grant 
48.1 Co.44.a'ij recited to be of lefs value than it ^ually w, by the fug- 
* gfeftion of the party, there-the; king'Ik deceived, and the 
Butandftakeingrant (halt be void. For in tbc ftrft cafirwhe intent of the 
the bw on the kitig was, to grant an. eftato t» takk tBeOt in poflelfton, 
pm of the Una which intent cannot takp *OfieiSl: beoaofe thm was an 
win not.^ sec. gfi^ before in . effi not- reciud. In . |M|fihcon(( 

6. Co. j , a. b. .£ were, godd, the king. fhMHttrant more 

than he nad defigned td do. Bttt if'nifPBng la sipr 
dec^ved .in his eodfideratlon, nor otherwiih 
dice, but htt imm|twaa to ,Hds the lands; ot^-beis'diw 
ceived' in the laWiiieyiNtthel^ Ms grant ftiailrfNs^gCRti: 
warrant which divdtfi^,' he cHeA *• 

Jac. 34. 2 SronfiHl. 2^. 11 Ci»> 4« t ig 6 . Lanm 
*f$- 31 Htn. vy oCo. sji a. ’ • 
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a. In nrhat mMner thefe miftaSenltt 

beconttrucd, when he is ini(Uen^iil.|i(* 
affirmarion. And be faidi tN* it I*.'*’ lo 
whare the king is not deceived' by tfaci ‘ sheflich £on(lrac- 

n , and it appears by the letters patent mfUtd intfti.t of don he pot 

ing was that the; patentee (hontd take. vDMikntSiion 
lhall be made, that the grant (hail iu>t he d CA\t$, <^effc<a. 

10 Ce. 67. i. p JSJw. 4. 11. S dot 5<S^ nit • .; '•! ' •'yicc. p Co. jo 
• -. j, 1 ^ tMad.jg6.y<ift.aoa- 


Now to apply thh .to the prefent cafe. In thefe letters 
jj^tent to Fryer the king is not deceived, for the precedent 
letters patent are tr&ly recited, and the fuggeftipn of the 
party is true> arul the intent of the king that*/Vjrrr ', 

(houid take by thefe patents; and therefore fiKh conftruo- 
tion ought to be naade, as the grant may take efieO; ^ : 


And as'lnihg commencement of this grant to Fryer^ tt 
Teemed to him that the king^s intent ^ast that Martin 
ihould hold it for his life: that is to Ctj, that he would not 
determine bis«will during the life Martin^ bpt that after 
Martir^z death the new letters patent (hould take efleiElo 
But fince Af<ir/iVs grant determined by the king’s deathi' 
tbft grant of ifmr’s mall commence after the death of Man* 
tin. And for thefe reafons be was of opinion^ that the de¬ 
fendant ought to have judgment. 

Ho/t chief juftice for the defendant faid, that the queftion 
whether Fryei^$ letters patent were good ? For if they 
are not, thofe of Kempe will not be good neither. But he 
was of opinion, that thofe of Fryer were good. 


I. It was objefled, chat, they were void^ bircaufe they 
were not to commence upon the determtnatioti' of the ellate 
of Martin^ but upon has death, furrender, or forfeiture. His 
death might happen, but not his furrender of forfeitum, be- 
caufe it was but an emte at will. ' ^ 

* 

Tb which be Mifnered, tbst an eftite at will' amm^Tlut c- 
comnoon peffiyis cannot bfc fonrendered i becaure, being,at y*”* *!! 
the wiM a.bji^p^ies, ^ parties may d«CT*"|^‘^ "* 

mine his wUH|tMtjM( the cafe of the king,', it fe not at the 
«p ol bodnHHnf^ but.of the king only, and .the party 
Maot'detero^ his will but by fiiyiendert fw if it ^ aia 
<jncp of trttft, fartieannice of exc<«t^ U fineabie j and 
WuetnAu itt,|iieb'caies.is conftaady pndiMs ;*>• in the cafis 

* * » a ' 1 

E a ' Then. 


I 
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Then if thji^ bj^'ce granted at will was fucrcndwrabicj (as 
by him it was) iibe expreffioa of the king in his letters 
patent was proper enough. 


2. It was ohjeAed, that it was not forfeitable. • 

The kiug’t tc- \ To which he anfwered, ^haf the king’s ^nant at will may 

forfciVhrt faid to forfeit. For perhaps the king upon fugg^ion of 

Cl IB committed by the party, bpfore he determine his 

*wi)l, fhall be informed by inq'iificioil d record, and then 
upon the very return of the inquifition the office is forfeit¬ 
ed- But if It were an eilate for 1ife,c then there ought to 
^ be a Jhire facias to repeal the letters patent. 


.Admitting then the law to be fo, this grant to Ftpsr was 
good, and might have commenced after the de^i^ furrender, 
or forfeiture of Marittu 

wikf ,'i4> 

But it wai^ farther objected againll this grant to Fryer^ 
that fuppofe the Ling had determined his will during Auir* 
iin^s life, yet the grant to Fry^ could not have taken eflcifl, 
becriufc the eftate of Martin did not determine by the death, 
furrender, or forfeiture of Martin } and then if the granlf*io 
/ ryrr were good, there would be a freehold to commence tn 
futuro^ M^hich is againft .the rules of law. 

To which he anfwcred, that this grant would negerthe- 
lefs have taken efie£l, but not till the time limited by the 
letters patent, which then muft have, been death, and 

in the mean time the king might have granted it to whom- 
foever he pleafed; and when Martin died, FryeF» grant 
would have commenced. 


And as to the objedlion that a freehold cannot be granted 
iho’frcch^' to cojfimcnce tn futuroy he anfwered^'that it muft be iinder- 
may be granted ftood of a freehold in ejfty as 5 Ga. 94. Serwhk'i cafe; 
to commence m bqt a rent de novo ma^ be granted to commence in futiWy or 
‘a'wdf 166** granted in fee with^fraAtons, i^Co. 87. b. Corift’s 

Ul. Com! commence upefc ^ny contingency \ becagfe it is 

upm a ’ a creature of the granto% whb may mould it in what form 
he plj^fes. And the ^anc of this new office refembles the 
grant of a rent da,novo\Aot fince there is no eftate in cjfe^ 
but it is new erquited by the ktngy he may mould ft as.be 
pleafes. And alth^gb th^c' is fuch an offige as this of a 
learcher, yet the , eftate is new, and [ubjefl toanylimita* 
tions. And no rea^s can be given, why a grant w futuro 
of fuch a new office fi-oidd not go^, as well where there 


contingency, 
or with £iac- 

'tiOUB. 
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is futfh precedent cllate, as wherfi thm if ^ 1 

fuppofe,•there being before a k» Irfe, 

to another^ to commence after the dtsafi bf ™ . 

lift;^ this fjrd grant for life 1a*,bf no avail to 
lall grants for the laft grant is not a remainijer^ ,fbr 
ought to have been created at the creurfm 
lar eftate^ nor is it a.reverfion, for neiibtr "tfie Wog hor 
any other has any reverGon of the office^ and a grant by 
filch name is void; but tbe king may gtjint an office in. 
reVerfion 5 not in of the particular etibatc, but h is 

only a future intcrdl to commence i« fuiurti* Tcung vert? 

Crot Car. ao‘3. and twpg verius \FtwUr, Crp. Car^ 
400. * 

But if the king has the inheritance of an. office^ fuch a 
grant as this bad Deen void. And it feemed to him, that 
the khig’s i^ent was, not to determine bis will during , 
Martiros (hat after his death the grant to t'rytr fliould 

commence; ai]^not to give opportunity to any foiicitation, 
*10 determine the eftatc of Martin before his death. Laftly, 
Tryn ’sjettm patent being gOod, the furrendqi; of them was 
a good confideration in the grant to Armpr, fo that the let^ 
ters patent granted to Kempe were good. And' therefore 
udgment was given for the defendant. 


Rook verf. Clcriland. 

^ C. B. ttot. <cS. 

- S. C. Lutw. 503. 

.# 

A Man, fclfed of a leverfion expectant upon an eftatc Revrrfi«A on an 
for life, bound himfelf and his heira in a bond, and 
died, living the tenant for life; this rcvcrfion flwll be 1- 

Jetf ill the hands of the heir. Adjudged this tprm in C. B. r. ace. 

BUckIh 1130. 

jdni. Bro. C. C« ajS. poft. 784. Carth* Xfip. fee* alfo 6 Co. 4%, a. 58. b. Qro. C. C. 346. 
% 6 o, 0^11*111. 126. 3 Lev. 286. I Show. 244. 


l^alter vf/^. Rumbal. 

• ’ Pleadings and ▼erdi<ft, 4 Mod. 385. voL 3. 75. , 

TJ^A L 7 *VE if brought an.aft of trover againft the deftil* Perfonal nniicc 
dant Rumhal for 6 hogs, 5 "^igs, feV. Upon not guilty ^ '» 

pleaded, the jury end a fpecial verdift; that 'm» Smith 
itfth of OBobtr 8 Car. X, was feife4 m fee of a meifU3gis^ 1^. 3^ 1^. 
and a certain parcel of land containing aoo acres of land. f. i. c. 5. f. > 
part of which lay in the hundred of in Wiltflntet^ and ®- ^ ^ 

part in the bttudred of Andover ofotrain the.wtmty^f Souti* 
ampton\ and being feifed, he demifed it by ' indenture 76. 
to John Walter for a I years, rcfcrving,/43/.rent ad-Notice to the 
nually, to be paid ai: two.equal {fortibidS at 

Michaelmas \ that the leflee entered and tiras thereof jpooefi^ 4 

by virtue of the leafe aforefaid; anditbat rent being mMod. dalk.' 
arrear, the defendant as bail^iff to Johtk^mith dilftrained the Comb, aod is 

, ' cattle, 



it 


ttiki'Xam jWm. i.' 

her#iMMUm ^ ^ ^ , 

cattJe^’.ftfr vtifeii. thfe action ?• now {wrought, beiog levMut 
J^,t* Z^fg wwf upotlt tftU lai^y viz, part upon the parcel of 

an indre rent, the J;ind,wiii<;K.^ WM'fn and part .upon the other, 

tho’partofthem parcel which wi*,'Jn -.^/wfowr' They find that*^bc 

^ c»«>e» and *•»* »!»« defendant 

in another, f ditlt^] talcen gave notice^o the ^aintilF accord- 

theUndlorddit tng to the llatote of a tPi//. (pt Afar. Jef, t cap. g. and 
tmiu<»ctleon that the plaiotifiriP^//rr did dfit'replevjr them within five 
days- And that after the dij^ tbd defendant fent Cor 
only may, but * i^he confUUe of Kittalfiy an<(l^|)^et>n^MF&f Andover extra. 
ought to drive That by twD appralfers, fwo^i^by dwltaftaU of IGnalfej, 
f*nd in the piefence of the ccaiftable' extra^ the 
pTOud! Sr c.™* appraifed. And that'afterwards the defendant 

Mod. Salk. fyhlthem^ and left the overplus with the conftable for the 
Comb, dc t» ufe of the plaintifl^ fsfc. And ferieant Gm/d add Mr» Pratt 


xo6. 


i.TKat thenoticf^ i$ illp for the aft foysi that it fliould 
foSi Hiftrcfs the ^ manfion-houfc.or oth€r notorious place upon 

apfreufrrd need the premifles} but in ibis cafe it was given to tne plaintiff 
onljbefwornby bimfelf., SeJ non filheaiur % for per curiam the intent of the 
was only, that the party foould have notiqe, which is 
means, l^tcr than if it bad l^en lefoin 
;9 i mpounded, s the lioufe OT Other moft notorious place. 
i.\ 4 Mod,Ooaib« , 

^ 12 Mod. ubi * 

fupra. 2. They ohjefted for tiie plaintiff^ that the jury have 

^ found, that notice was given to the owner of the foods, 

hS^dilving inland not to the tenant of the land. And although the aft 
»<liotning^uo-i3 in the disjunftive, yet it ought to have a reafonable con- 
^ tK« Ais-dcmiftdftruftton; and it is more'reafonaUe, that the notice Ihould 
byoncl^u^l^^ given to the tenant 'Of’the.^nd, becaufe he might (hew 
the^^u'bc the rent is fatisfied, which not lie in the know- 
{.refumed to Ue ledge of the owner of thd cattle. Sed^mn allocatur } for the 
^outi^oo9. j|£i exprefsiy provided, that notid^may be given to the 
irovci^y goods. ’ But if the tenant had fued a replevin, 

the owner of a then the notice muft have bbto |;iyea tcTbim ( but notice 
d«i^refb Sndii^ to^the owDcr fuffiefodUy afitfts'tbc o^ner, and tbeplaihtiff 
I*'." v*** is found • bwncr of the thorefovc ndtice to him is 


. . , , V XVMI.VS 

that the tettittt 






did not’^bey tSiat tbe jury had not'fouady tbatibe 

*¥, , conilabU 9f ’^dtti*r adoufliftcred the Oath to the appvaiiMrs^ 


ddlrefs wps fold 
ior the hcH 
flic.:./ 


but that he v^a^bdly prdkmt. * Now the eonftabte of Kiaatfif 
Jb^d no J[tirilHi£Uo(l'ov^ that which jiiofi: within the bun* 
"thred oC ^fydovel^f, and therefore the 


diftridned within 
haviog.beett ap* 


the were fold ^ 

praifi^'%lBlinW;|tf|l^r^^ Air the oa^ adminKter^ by the 
conftahle'f^ SS»a^ as to diofe goodh in Andover,vm voM, 
whieh is oonthuy. to the dtredion of the ftatute. And al¬ 
though thO conftahle 'of AmhUtr was pnfeut, that does nM 

aid 
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aid it no mor^ than where the »i 

a juftice of peace^ mad<^ an 
wards this omer was figued by 
it was ruled naughty upon 14 
laft juftice was not a&ually preibnt St thel 
ftatute provides. So here l^anfe the'ntti , 

did not adminifter the osjth though he iHe a||* 

praifement of thefe goods^ yfffdcwr was jit. it 

was aTifwered by.thp cogi^'ltiat the oath admintftred by the* 
conilable of for the Jan^s^ although 

they lie in divets|^§4^ti&i^t'they jfhalT he int^ded corl^ 
tiguou8» for they/jifl^^efhnSt by one deinflfo renderiiig pte 
intire rent;, then the, dhtrefs being lawfully taken' for one 
intire caufe, as it was We> the chafing of them iS a co^tinu* 
ance of takings and the difiference of the cooties' wM 
mak# no mverfity of the diftrefies; but the difhrainer» as the 
cafe wsA had liberty to chafe them all into' Wi/tjUre i then 
the o$cer where the diftrefs is chafed, is within the aA, be-* 
caufe the dtftrcfs is dtere lawfully in the cUftody of the law; 
and therefore the oath, aditiiniiteted ^ the conltable of £• 
na/fey^ good for the whole* fiot it vm <d>je^ed to tthis, that ^ 

the words of the a£t are (the ejfittr ^here fuch diftrefs Audi 
Jgc taken) and now the goods, which were taken in ^miever^^ 
cannot be faid to be tswen tn KSna/^i to which the court 
anfweied, that the'chafine of the diftreis over ia a continue the taking. R. 
ance of the taking of the diflmfat and tbe part]f, Ance it was *«c. a wilf 
fw one intiie caufes cannot fever the dilbreA. but ought to ^ 
chafb them altogether, and impound thiem in one pound, bf 
* £sf 2 Pit.- (sf M/ir. la.' 

4. It was objeOed, that the jury have not found, that the 
tenant had not Iwought a replevin within the^five ^ys* Sed 
mn allocatur ( fbt-the jury have found, that tbe Turner did 
not replevy within the five days, which, as. to tbit'plaintiff 
who is the owner, fufi^eot. 

- ..J' 

S* It was obfhfted; thi^they do not findi that the gopda 
■wext fold for-tne heft ptiee. To which the court anfsegred^ 
that that (hall be intendtt^ ligee the appraifeie htere neotn. 

For which reafims jotemeiit was given for the deferent. 

But J&lt chief juftice tm in this ca(e, that if Ismls in' wfea 

eK^ and Hamu/Urt be demiied bfMme .demife, ttfenbm esie ‘w two couiif 
lijsieveiit’, tte ^ie(s taken in. MvidMtu cannot he chafed 
liitoi%SM!pjUv,hceai(ifi»ftiecottiitiiMaieii^^ jabca^^ 

** Swd .at at 

iht Mie «iMO^ into the wher*. 
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' ' , ■ Makers’jy^/yr Lewis 

S. O. Salk. 0 f, HoU CiBmV347. i^klnn. 516. 5 Mod. 7^, 91 
TK-. th« ar^awtffct® of ownfcl. Canb. 344- 

InLtXTcH^ IrtAcbtcd to G 7 f aright, and had. 

alfc a debt' owjnj; to him by Lftuis the defendants 
ALi/Icrt dies intell^, tLii'i'O^wr/git enters a f/ivr/x/m the 
i-bifuril c^nrf, and'then enters sr pWot in the court of the 
ilK'rifFs of Lamhn a|i^>rill the' arehhi(110|^ of Canterbury as 
ordinary, to attach this debt in the hands and*^p- 

oivjdefanlt has jiidgmcnt and execution.' * 'ftien the arch- ' 
l>i{bop grants adminiftration to All9f ^Maflirs^ who brings 
this*againft Who pleads (l) this 

foreign attachment in bar. The pfaintHT^derlnurs, and Sir 
“ Barthflcmew Shower and Mr. Deeiot the defendant argued, 
that the foreign attachment in this cafe was good^ and the 
defendant’s debt well Attached, and therefore" b^/fMght'noc 
to be liable over to the pbiintiflT. r. They fati|^pit this 
foreign attachment had hnti the approbation courts 

for more than an hundred and fifty years ;* and lliere was no 
inconvenience, Tor if the defendant, againft whom the at* 
tachment is fued, comes within the year and* day, he may 
fue a fare facias againfl the plain tiff, to difprove the debt. 

2.1'hey faid that it bad been^allowed in a cafe of the very 
fame nature, Calthrop^ Rep* *(56. And though it may be 
-obje^ed, that this may Work a demjlmtt in the adminifira- 
trix, for by this means a debt upon a fimple contra£k may be 
fati.sfird before a debt upon fpecialty; they anfwered,* that 
the adminiftratrix might well plead in an a£lioit Jbrpufjhc 
agaiuft her, plene (idmtnijfravit ; for ihe is not chamaUe for 
more than that which comes to her bands. AnSw g Cp, 
82. b, SneJIing's cafe, the admtniilrator is bound b^m cuf* 
tom of London^ fn pay a debt by fimple contra(^% as wcM as a 
debt upon fpecialty. And although in this cafe it may be 
objected, that the ordinary was not liable to any aAion of 
debt, the^ anfwcred, that by 13 Ld, i. cap* 19. the ordinary 
is liable, fo long as he hath ^397. But they 

fald, that admitting, that this judgment in the attachment 
was erroneous, iieverthelefs fo long as it continues in forces, 
it fiiall bind the parries, F<)r*whi^ reafons they prayed 
judgment for the defendant. 

But Northey ^ for the ^plaSftilF., Of: 

was Holt chief jufttce. Sir Giles Eyre and* 
ji^ftices. For, i. Foreign' attachment (by' 

rnrcigi, attach-P«f<on ■>«* a- <!«•««».. and the ot 

ment charx«4 debtor, before good* cOipe tQ ms hands. 

only a debtor. 9' C». 39. h. HtftM* Cafe, Ft U* B- 140- "P* *• 

d«b^*^f«e Garnilbnient caqpdt be, -but where the gamifim is 

g^b reme to bU hands. Carniiliment camrot be, but where the garnilhee 19 liable to die 
«lAioa of the deiki|d»nt. Semb. see. Doug!. 36 $, Vide Tamen. Dougl. 16. Gsmilhee may 
, pbad uharerer the defendant miyht have pleaded. D. acc.jwft. 347. 

( 1 ) Note, a foreign attadiment may aow be given in evidence. Poft. iSo. 21. 834. 

3 Wilf. 2'J7. 

liable' 



cQpinion 
nel Eyre 
;annot 
is no 
82. 



iiiUe to the a£tioti of the defiBfmmti litay « 

p]ead*all things that the defeod^i, mi|h{^ti^ beaded , but 
in this cafe the ordinary* vAoytu pretehmd^dbJ^idaiit, Ordiimry can- 
i;ould not have had an thti liidney^ not haw debt 

-Therefore if this fort^gn attachm«it7ftillhetdlovrcdjjood, 
it willlie in efiefl to a^udge a power itt'the-ittachniEent to 
give an adion* to a.p||f^a who eannot hiiv^‘t»iebylaw*co.Litt.i9s.'eI 
which the att^DcKi^. eapl^.do/ Be);W^re there is an 
exeeutor or adtldwM^ fotexgtt atuebment may well be^ 

'allowed* becandt be fued* or may fue. And as tosxecuton and 

the obje£lion*. that ^hc. Judgment although erroneous (Ifell adminiftratort 
bind the parties u^ttt « be reve^d, the court anfwercd, 
that ttpn valet exciptic ejus rei cujus peiitut dijfelutw. Ai)d reign atuchr 
the adminiftcatriXi in this cafe could not reverfe this judg-^ ments. K. aec. 
mem* becauYe (he is not party to the reoordk And by Holt * R®** Jo/- 
ch'ief Snelling *9 cafe* 5 (fe. 8a. where it is faid, ^ 

that thj|M|||iniftrator is bound by the cuftom to pay a debt vviif. ^ 
upon firing egntra^i* isfe. is not found law.' And after¬ 
wards JferA. 7 3« m A ii* ^^95* (Sir Giles Eyre 

being dead, and Sir Thomas Rokeby made' juftice in his 
place) the whole court of king's bench gave judgment for' 
the plaintiff! 

Memorandum* Sir Edward Ward knightf attorney general^ 
was this term made ferjeant at /aw, and lord chief baron 
of the Exchequer^ in the place of Sir Robert Atkins (but 
tbk was nolens volcns,) ^nd S/V Thomas Trevor folicitor 
* general the eighth of June fucceeded in the ojfce of atior^- 
meraL And Sir John Hawles knight^ ^Lincoln’s 
fucceeded in the ^ce of folicitor genered* And Sir 
Bcbiel Lovell knight^ recorder of Londonj was made 
'iing*s ferjeant. ^ 
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Sir John Holt CSi^ 

Sir Willloni Oregoty 
Sir Thomas Rokeby 
rtnmttd tbu term cut 
ef the Cmmen Pitas \'ytf/liceJi 
tn iht fern ^ Sir 
Giles £yr« 

Sir Samuel Byre 




Trover cAattot 
be joined with 
cafe ufoa the 
eaftotno^ the 


Joha Dalilon verf. Janibn. 

S. C. Salk. xo. XA jMoct 73. with die ii|pimeiita of conolel and more at 
large Comb. 333* 5 Mo^ ^ PtcaHliigpL j Mod. 8f. Balk. 703. vol. 3.79. 


CTION uppn the cafe grounded upon the cuftom of 


tlw realm againft a coAiown ev^ery and invert 
TSfc were joined tn one declaration. Upon not guilty pleaded* 
R. «Mt. s Tcrdia for the plaintiffl And 4 k was no^yed in aneft 
v<»». »aj. » of ju^ment* that theft afttons eattnot he joined) for 
WiR D. allheiiip the daft upon die coftoai ftsans to be founded 
Rw. trtT^t ^ fwnda in conteiiA) and then an adion 

aUl» I vm. i«^ded upott sontraO c«qj»ot be jelaed widi an aftkm 
s i.(7.fi9.foitndei| nwtt^a itrtt vteinvrr* And I ^d. 344. Mattbem 
Hapuntt for tbb radbn in a tihe cafe juifeinet^ was 
atrefted. And of ttfe nice opinion wan the wh«e court at 
>48. ia whidt prefenf* and feeSefote fo^gllllient 'fei this cafe was atrefted. 

.cafe De Giv7» ** ' >■ 

O. J.enditdbooMftMFrQiicrh^ ttfiam to lie flRtmol «i the oitorioii lor don 

utmming whato^kdti ai»7 loiLwfakl cmiiothe 




Pcnfe 


